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Executive Summary

Pursuant to Section 202(h) of the Telecommunications Act of 1996 (“1996 Act”), which
requires the Federd Communications Commission to review its broadcast ownership rules every
two years, the Commission has initiated a comprehensive reexamination of theserules. Inits
comments submitted in response to the Notice of Proposed Rulemaking (“Notice”) in this
proceeding, the Nationd Association of Broadcasters (“NAB”) firgt addresses relevant
developments in the media marketplace that shoud inform the Commisson’s approach asit
seeksto ensure that its local broadcast ownership rules still serve the public interest in argpidly
changing media environment. NAB then discusses the Commission’s proposed dternatives to
the current local ownership rules, and makes recommendations as to the retention, revison or
elimination of each of theserules. Given the much less dominant position of loca broadcasters
in today’ s media markets, the retention of athicket of broadcast-only local ownership restrictions
inther current form isincreasingly outmoded and unjudtified.

Asaninitid matter, NAB emphasizes that the Commission has a clear duty, under both
generd adminigrative law and Section 202(h), to reeva uate the broadcast ownership rules to
ensure they dill serve the public interest in today’ s competitive media marketplace. While NAB
does not believe that Section 202(h) can fairly be read as requiring that the Commission
demongtrate the ownership rules to be indispensable or essential so asto judtify their retention,
that section does require the repedl or modification of the existing broadcast ownership
regulationsif they no longer serve the public interest in light of current competitive conditions.

As st forth in detall in NAB'’s comments, severd of the local ownership rulesdo in fact fail to
serve the public interest today .
The Commission origindly adopted itsloca ownership rules decades ago when the

broadcast industry — and, indeed, the media marketplace — were dominated by ardaively smdl



number of broadcagters offering asingle channd of programming each. Technologicd
advancements, the growth of multichannd video and audio media outlets, and an expanson in
the number of broadcast outletsin the past several decades have hed two highly sgnificant
effects on the mass mediamarketplace. First, consumersin loca markets of al szes now have
accessto avast array of broadcast and nonbroadcast media outlets. Numerous surveys have
documented this proliferation of media outletsin local markets of dl sizes, and anew study
conducted by BIA Financid Network demonstrated that consumers routinely access additional
“out-of-market” outlets. Second, traditiona broadcasters no longer enjoy their preeminent
pasition in the media marketplace, but, according to the Commission, are struggling to maintain
their audience and advertisng shares “in a sea of competition.”

Inlight of these technologica and marketplace developments, the Commission must
serioudy consder whether itsloca broadcast ownership rulesin their current form continue to
serve the traditiond gods of competition, diversity and locdism. NAB believes that they do not.
In amultichannd environment dominated by consolidated cable and Direct Broadcast Satellite
(“DBS’) system operators, broadcasters are certainly constrained in their ability to obtain and
exercise market power, which undercuts the traditional competition rationde for maintaining a
thicket of loca ownership rules gpplicable only to local broadcasters and not their competitors.
Indeed, the primary competition-related concern in today’ s digital, multichannd marketplace is
the continued ability of loca broadcasters to compete effectively and to offer free, over-the-ar
entertainment and informational programming (including local news) to consumers. To best
achieve the Commission’s goas of a competitive media marketplace that provides lower prices,
better service and greater innovation to consumers, the Commission should now structure its
local ownership rules so that traditiona broadcasters and newer programming distributors can dl

compete on an equitable playing field. Thisreform of these broadcast-only loca ownership



redrictions is made particularly urgent in light of the recent judicid dimination of the loca
cable/broadcast cross-ownership rule,

Assuming that, as part of its competition andyssin this proceeding, the Commission
attempts to define the relevant product market for advertisng, NAB urges the Commission to
recognize the gppropriateness of broadly defining the advertising product market. Specificdly,
the Commission should rely on its previous decisons indicating thet the loca advertisng market
includes anumber of forms of media advertisng, rather than just radio or televison (or any other
sngle medium) done.

Marketplace developments have also undercut, at least to a consderable extent, the
diversty rationde for maintaining athicket of broadcast-only loca ownership redtrictions. The
proliferation of broadcast outlets and the rise of new multichannel video and audio programming
digtributors have produced an exponentia increase in programming and service choices available
to viewers and ligteners. The public’ sinterest in recaiving diverse progranming is therefore
clearly being met on amarket basis. Numerous studies have confirmed that the recent
consolidation within local broadcast markets, especialy among radio stations, has only enhanced
this diversty of programming. Both older and quite recent studies moreover indicate that
ownership consolidation does not significantly inhibit the expression of diverse viewpoints by
commonly owned outletsin locd markets. The ability of consumersto access a diverse range of
media outlets to obtain differing programming and viewpoints is further sgnificantly enhanced
by the growing leve of subgtitutability between mediafor both entertainment and informationd
purposes. Surveys recently conducted for the Commission clearly do not support the view that
consumers are solely or uniquely dependent on broadcast outlets for either entertainment or for
information, but reved considerable substitutability between mediafor various uses. The recent

and growing expanson of nonbroadcast media (especialy cable, satdllite and the Internet) as



sources of both nationa and loca news and information casts further doubt on the diversity
rationale for retaining the local broadcast ownership rulesin their current form.

In reforming the existing loca ownership rulesto reflect today’ s competitive and diverse
media marketplace, NAB urges the Commission to refrain from adopting either its proposa for a
case-by-case gpproach or for asingleloca ownership rule covering dl mediavoices. A case-by-
case gpproach is practicaly untenable and would cause unacceptable adminigtrative uncertainty
and delays. A voice-dependent single loca ownership rule would, like voice tests generdly,
involve myriad difficultiesin counting voices and in defining the appropriate geographic market
in which to count the voices deemed to be rlevant. Beyond these chdlenges, asingle rule
approach would additionally entail extraordinarily complex questions of rationaly comparing or
weighing media outlets of varying type and scope. In light of its god to establish judicidly
sustainable loca ownership regulations, the Commission should eschew this gpproach in favor of
asmpler and lessradicd option specificaly recognized in the Notice.

Asdiscussed in the Notice (at 1 110), NAB believes the Commisson should diminate the
newspaper/broadcast cross-ownership rule and the radio/tdlevison cross-ownership rule, and
retain limited and properly reformed same-ouitlet restrictions. Despite severd attempts
commencing in the 1940s, the Commission has never judtified its prohibition on common
ownership of newspapers and broadcast facilities in the same market. 1t has consgtently failed to
edtablish the existence of any competitive or other concrete harms arising from
newspaper/broadcast cross-ownership, and the FCC' s entirdly speculative diversty rationde for
adopting the rule in 1975 can no longer support its retention, given consumers' ability today to
access amuch wider array of increasingly substitutable broadcast and nonbroadcast outlets to
obtain news and information. Indeed, the case for repeding this anachronistic ban is now

compelling because it inhibits the development of new innovative media services, especidly on



line sarvices that have features of both the dectronic and print media, and precludes struggling
broadcast and newspaper entities, particularly those in smaler markets, from joining together to
improve, or a leest maintain, existing local news operations.

The radio/televison cross-ownership rule smilarly does nothing to advance the public
interest under current marketplace conditions. The ruleis no longer needed to ensure diversity in
loca markets, but in its current form primarily servesto limit radio station ownership arbitrarily.
With televison and radio broadcasters facing unprecedented competition from cable, DBS, and
satdllite and Internet radio, a cross-ownership rule gpplicable only to locd radio and televison
broadcast gations is inequitable and outdated. Particularly if the Commission retains the loca
radio ownership rule and the television duopoly rule in some form (as NAB hasin fact
recommended), no plausible reason exists to aso retain the cross-ownership rule, as any
diversity or competition concerns can be addressed more directly by these other locd rules.

In light of the declining financid performance of medium and smdl market televison
gations, the Commission should reform the televison duopoly rule to dlow the formation of
duopoliesin these markets. A number of factors— induding increasing competition from cable
and other sources, the codts of the digitd televison trangtion, and the decline of network
compensation — have combined to squeeze the profits of loca television broadcasters in medium
and smal markets like never before. A new report prepared by NAB on television station
finances clearly demondrates the declining financia position of smdler market televison
dtations between 1993 and 2001, particularly for those stations not among the ratings leadersin
their markets. And given the considerable and growing expense of maintaining loca news
operations, as documented in anew study by media consultants Smith Geiger, sometelevision
dations have dready and greater numbers in the future will be forced by financid considerations

to forego providing loca newsin medium and smdl markets.



To preserve the competitiveness and financid viability of tdevison gations and their
local news operations, NAB urges the Commission to adopt a presumptive “10/10” rule for
dlowing televison duopoliesin dl Designated Market Areas. Under this standard, two stations
each with ayear-long average 7:00 am.-1:00 am. viewing share of less than 10 could be
commonly owned, and a station with a viewing share of 10 or more could be co-owned with
another gation with ashare of lessthan 10. This reformed rule would provide needed financia
relief for Sruggling lower-rated sations, especidly those in medium and smal markets, while
gill promoting divergity and competition by preventing the combination of two higher-rated
dations in the same market, unless circumstances warranting awaiver were shown. Waivers
should be considered by the Commission to alow duopolies between stations not meeting the
10/10 standard on a case-by-case basi's, considering such factors as the need to preserve failed or
falling gations, to promote the digital broadcagting transtion in medium and small markets, and
to maintain existing, or permit the establishment of new, local news operations a ations
struggling with the increasing costs of providing loca news.

Findly, NAB argues that the Commission has no satutory authority — as well asno basis
grounded in either diverdty or competition concerns — to override Congress judgmentsin the
1996 Act about ownership consolidation in local radio markets. Congress determinations asto
the appropriate levels of loca radio ownership set forth in Section 202(b)(1) of the 1996 Act are
definitive, and the Commission must accordingly gpprove, without delays or the impaosition of
any additiond public interest requirements, proposed radio transactions that comply with these
gautory numerical limits. NAB furthermore emphasizes that the Commission should not
attempt to cut back on the level of ownership concentration specificaly alowed by Congress by
changing, a this juncture, its long-standing method of defining radio markets and for counting

the number of sationsin amarket.



The available empiricd evidence, including the FCC' s recently completed radio market
studies, moreover provides no diversity- or competition-reated judtifications for thwarting
congressiond intent asto the alowable levels of local radio consolidation. Numerous studies
conducted over the past severa years have demonstrated thet radio programming diverdity has
continued to increase since 1996. A variety of studies aso indicate that even consolidated radio
groups are unable to exercise undue market power in the radio marketplace, due to the voltility
of raings and audience shares received by radio sations, declining listening shares earned by
even market leading stations, and increased competition from avariety of mediaoutlets. Given
the lack of reliable evidence in the record that increased ownership concentration has caused
ggnificantly higher advertisng rates or other tangible harm in the marketplace, the Commisson
—even if it possessed the legd authority — smply has no basis upon which to dedine to give full
effect to the loca radio ownership standards set forth in Section 202(b) of the 1996 Act.

For dl the reasons st forth in detail in NAB'’s comments, the Commission should reped
the newspaper/broadcast cross-ownership rule and the radio/televison cross-ownership rule;
reform the televison duopoly rule to permit duopolies in medium and smal markets, and
approve, without delays or the impodtion of any additiond public interest requirements,

proposed radio station transactions that comply with the statutory local radio ownership limits.
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To: The Commisson

COMMENTSOF THE
NATIONAL ASSOCIATION OF BROADCASTERS

The Nationa Association of Broadcasters (“NAB”)* submits these commentsin response
to the Commission’s Notice of Proposed Rulemaking in this proceeding.? Pursuant to Section
202(h) of the 1996 Telecommunications Act, which requires the Commission to review its

broadcast ownership rules every two years, the Notice initiated a comprehensive examination of

! NAB is anonprofit incorporated association of radio and television stations and broadcast
networks. NAB serves and represents the American broadcasting industry.

2 Notice of Proposed Rule Making in MB Docket No. 02-277 and MM Docket Nos. 01-235, 01-
317, and 00-244 (rel. Sept. 23, 2002) (“Notice”).



dl the multiple ownership rules® As part of this comprehensive review, the Commission aso
released for comment 12 empirica studies examining the current state of the media marketplace,
including how consumers use the media, how advertisers view different media outlets, and how
media ownership affects diversty, locaism and competition. To conduct its examination of its
long-standing broadcast ownership rules, the Commission specificaly requested comment on the
following broad categories of issues:

(1) the legd framework for its ownership review, especidly the statutory language of
Section 202(h) and the standard that the FCC should use in determining whether to modify,
reped or retain its ownership rules under this section;

(2) the characterigtics of today’ s media marketplace, in particular the current status of
competition in the marketplace;

(3) the policy gods of competition, diversity and locaism and whether the ownership
rules, or revisonsto them, are required to advance these godsin today’ s media marketplace; and

(4) possible changes to each of the broadcast multiple ownership rules, including severd
proposed dternative means to achieve the Commission’s goals of competition, diversity and
locdism.

In commenting on these complex legdl and policy issues, NAB firs addressesthe
marketplace devel opments and other generd considerations that should inform the

Commission’s approach as it seeks to ensure that itsloca broadcast ownership rules still serve

% The Notice commenced review of the locd television duopoly rule, the radio/television cross-
ownership rule, the nationa television ownership rule and the dud network rule. It aso
incorporated pending rulemaking proceedings onthe loca radio ownership and
newspaper/broadcast cross-ownership rules. In these comments, NAB addresses the four loca
ownership rules. NAB dso joins with the Network Affiliated Stations Alliance in separate
comments on the nationd televison ownership rule. NAB takes no position on the dua network
rule.



the public interest in arapidly changing media environment. With these generd congiderations
in mind, NAB then discusses the Commission’ s proposed aternatives to the current loca
ownership rules, and makes recommendations as to the retention, revison or dimination of each
of theserules. Given the much less dominant position of loca broadcastersin today’s media
marketplace, the retention of athicket of broadcast-only loca ownership restrictions —which
were originally adopted in an era of broadcaster preeminence — isincreasingly outmoded and
unjustified.

|. The Commission Has A Clear Duty To Reevaluate The Broadcast Ownership RulesTo
Ensure They Still Serve The Public Interest In Today’s Competitive Media Marketplace.

Asaninitid matter, NAB emphasizes that the Commission cannot avoid its responsibility
to revise its ownership rulesto reflect the dramétic changes that have occurred in the media
marketplace over the past severa decades — changes that the Commission itself has documented
in this and previous rulemaking proceedings. Seeinfra Section Il. Courts have, as a matter of
generd adminidrative law, expressly held that “changesin factud and legd circumstances may
impose upon the agency an obligation to reconsider a settled policy or explain itsfallure to do
s0.” Bechtel v. FCC, 957 F.2d 873, 881 (D.C. Cir. 1992) (“Bechtel 1").* After decades of
experience with the multiple ownership rules, any reviewing court would, moreover, expect the
Commission to be able to produce “evidence’ indicating that the rules “achieve[]” the diversty,
competition and localism “benefits that the Commission attributes to” them. Bechtel v. FCC, 10
F.3d 875, 880 (D.C. Cir. 1993) (“Bechtel I11") (court invaidated a FCC criterion for licensang

broadcast applicants because, after 28 “years of experience with the policy,” the Commission

* Accord Geller v. FCC, 610 F.2d 973, 980 (D.C. Cir. 1979) (cable televison rules originaly
implemented to facilitate enactment of new copyright legidation could not continue to be

adhered to once that “predicate disappear[ed],” absent a showing that the rules served the public
interest in some other manner).



had *“no evidence to indicate thet it achieves even one of the benefits that the Commission
attributesto it”). Clearly the Commisson now bears the burden of affirmativey judifying
retention of the ownership rulesin their current form by empirically demondrating their benefits
in today’ s marketplace®

But even beyond the Commission’s generd “duty to evauate its policies over time,”
especidly if “changesin factua and legd circumstances’ occur, Bechtel |, 957 F.2d at 881,
Section 202(h) of the Telecommunications Act of 1996 (“1996 Act”) directs the Commission to
review dl of its ownership rules biennidly to determine if they “are necessary in the public
interest asthe result of competition.” Pub. L. No. 104-104 § 202(h), 110 Stat. 56 (1996). This
section also requires the Commission to “reped or modify any regulation it determines to be no
longer in the public interest.” 1d. Thus, the Commission has an explicit satutory duty to
reexamine its broadcast ownership rules every two years, in light of competitive changesin the
marketplace, to determine whether their retention serves the public interest.

In addition, it is clear that Congress had a deregulatory intent when adopting Section
202(h).® Certainly the purpose of the 1996 Act was to “promote]] competition and reduce]]
regulation,” and Congress expresdy sought to “promote the competitiveness’ of broadcast
gationsin amultichanne mediamarket by “ depart[ing] from the traditiona notions of broadcast

regulation” and “rely[ing] more on competitive market forces” H.R. Rep. No. 204, 104t Cong.,

®>See Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1455, 1457 (D.C. Cir. 1985) (court
invalidated cable must carry rules because the FCC had, in 20 years after rules’ origind
promulgation, never substantiated with empirica evidence the speculative assumptions
underlying the rules); Bechtel 11, 10 F.3d at 880 (rather than relying on “unverified predictions,”
FCC needed to produce evidence to support long-standing rule).

® See Separate Statement of Commissioner Michael K. Powell, 1998 Biennial Review Report, 15
FCC Rcd 11058, 11151 (2000) (“Powell Biennial Review Statement™) (“the clear bent of the
biennid review process set out by Congressis deregulatory, in recognition of the pace of

dramatic change in the marketplace and the understanding that hedlthy markets can adequatdly
advance the government’ s interests in competition and diversity”).

4



2d Sess. 47-48, 55 (1995). In interpreting Section 202(h) specificdly, the D.C. Circuit Court of
Apped's has found that the biennid review provision was designed “to continue the process of
deregulation.” Sinclair Broadcast Group, Inc. v. FCC, 284 F.3d 148, 159 (D.C. Cir. 2002),
guoting Fox Television Sations, Inc. v. FCC, 280 F.3d 1027, 1033 (D.C. Cir. 2002).

Despite Congress deregulatory intent, Section 202(h) cannot, however, fairly be read as
requiring that the Commission demonstrate an ownership rule to be indispensable or essentid so
asto judtify itsretention. See Notice at { 18 (requesting comment on meaning of the term
“necessary” in Section 202(h)). Such an interpretation of the phrase “necessary in the public
interest” would, in effect, require the Commisson to meet a more demanding Sandard to retain a
rule under Section 202(h) than to adopt that rule in the first instance, which would be
fundamentdly illogical, as well asincongstent with decades of precedent from the D.C. Circuit
and Supreme Courts interpreting identical language in other provisons of the Communications
Act of 1934 (the“Act”).

Asthe Commission has previoudy explained in detail,” neither the phrase “ necessary in
the public interest” nor the word “necessary” is unique to Section 202(h). Section 201(b) of the
Act, in language identicd to that of Section 202(h), provides that the FCC “may prescribe such
rules and regulations as may be necessary in the public interest to carry out the provisons of this
Act” 47 U.SC. 8 201(b). Other provisions conferring rulemaking authority on the Commission

employ very smilar language® and severa additiona provisions of the Act authorize the

" See FCC, Ptition for Rehearing or Rehearing En Banc, Fox Television Sations, Inc. v. FCC,
No. 00-1222 (D.C. Cir. April 19, 2002).

8 See Section 4(i), 47 U.S.C. 8§ 154(i) (“The Commisson may . . . make such rules and
regulaions, . . . not inconsistent with this Act, as may be necessary in the execution of its
functions.”); Section 303(r), 47 U.S.C. 8§ 303(r) (Commission may “[m]ake such rules and
regulations and prescribe such redtrictions and conditions, not inconsstent with law, as may be
necessary to carry out the provisons of this Act.”).

5



Commission to act “in the public interest, convenience, and necessity.”® Numerous decisions of
the D.C. Circuit Court of Apped's and the Supreme Court have, moreover, discussed the standard
that appliesto Commission actions under Sections 201(b), 4(i), 303(r) and others of the Act, and
these decisions clearly establish that the term “necessary” in the Communications Act does not
mean “indispensable’ or “essentid” but “ gppropriate” or “proper.” For example, in FCC v.
National Citizens Committee for Broadcasting, 436 U.S. 775 (1978), the Supreme Court stated
that the Commission is authorized by Section 303(r) to promulgate “such rules and regulations . .

. hot inconggtent with law, as may be necessary to carry out the provisons of [the Act],” and

held that this Satutory grant of authority confers on the Commission broad discretion,
notwithstanding use of the term “necessary,” to implement its view of the public interest

standard “so long asthat view is based on consderation of permissible factors and is otherwise
reasonable” Id. at 793 (emphasis added).® Numerousjudicial decisions construing the

gatutory phrase “ public interest, convenience, and necessity’ in cases examining the scope of the

° See, e.g., Sections 307(a) and 309(a), 47 U.S.C. 88 307(a), 309(a) (authorizing FCC to license
broadcasters and act upon applications for broadcast licenses).

10 See also AT& T Corp. v. lowa Utilities Board, 525 U.S. 366, 378 and note 5 (1999) (Court
congtrued Section 201(b) as condtituting a“genera grant of rulemaking authority,” and did not

read into that section’s * necessary in the public interest” language any specia or higher

standard); Mobile Communications Corp. v. FCC, 77 F.3d 1399, 1406 (D.C. Cir. 1996) (internal
citations omitted) (arule “would be * necessary in the execution of [the Commisson’| functions
under 4(i) so long as the Commission properly found it necessary to ‘ ensure the achievement of

the Commisson’s sautory responghilit[y]’ to grant alicense only where the grant would serve

the public interest,” and the court accords “substantia deference’ to the FCC' s judgment

regarding how the public interest is best served).



FCC'sregulatory discretion have likewise not indicated that “necessity” implies
indipensability. ™

In sum, for decades the courts have recognized that the touchstone for assessing the
subgtantive vaidity of the Commisson' s rulesis whether they serve the public interest, not
whether they are dtrictly necessary (in the sense of essentid or indispensable) in the public
interest.!? There appears no sound reason to interpret the term “ necessary” in Section 202(h)
incongstently with the meaning given to that same word in numerous court decisions construing
the Act’s other provisions, including Sections 4(i), 201(b) and 303(r) granting the FCC
rulemaking authority. Indeed, it would beflatly illogica to assume that Congress intended to
authorize the Commission to adopt new rules under one meaning of the term * necessary,” but
then to require in Section 202(h) that the rules be modified or repeded two years later if those
rulesfal to stisfy adifferent, stricter meaning of the term “necessary.” Nothing in Section
202(h) suggests that Congress intended such an anomaous result, and the full text of Section
202(h) indicates otherwise® Had Congress intended to work such a significant dterationin a
standard established by decades of precedent, surely Congress would have plainly and clearly

expressed that objective. The fact that Congress in Section 202(h) made no reference to such an

11 See, e,g., FCC v. WNCN Listeners Guild, 450 U.S. 582, 593-96 (1981); FCC v. Pottsville
Broadcasting Co., 309 U.S. 134, 138 (1940); WOKO, Inc. v. FCC, 109 F.2d 665, 667 (D.C. Cir.
1939).

12 See, e.g., National Broadcasting Co. v. U.S,, 319 U.S. 190, 225 (1943) (discussing scope of
FCC' s rulemaking authority over broadcast networks under Section 303 of the Act and observing
that “[i]f time and changing circumstances reved that the ‘public interest’” is not served by
gpplication of the [challenged ownership and other] Regulations, it must be assumed thet the
Commission will act in accordance with its statutory obligations’) (emphasis added).

13 Thefirgt sentence of the section requires the FCC to determine biennidly whether its
ownership rules “are necessary in the public interest as the result of competition.” The second
sentence then directs the FCC to “reped or modify any regulation it determines to be no longer
in the public interest.” Thus, the text of Section 202(h) equates the meaning of the phrase
“necessary in the public interest” with smply being in the public interest.

7



objective suggests that it did not intend to change radically the traditiona public interest
standard.**

Accordingly, the Commission should interpret Section 202(h) as requiring the reped or
modification of its existing broadcast ownership regulations if they no longer serve the public
interest in light of current competitive conditions in the media marketplace. Asdiscussed in
detail below, NAB believes that severd of the loca ownership rules—which were originaly
adopted decades ago in avadly different media environment — do in fact fail to serve the public
interest today.

II. TheProliferation Of Outlets Has Radically Altered The Media Marketplace Since The
Commission Began Regulating Broadcast Owner ship Decades Ago.

The Commission originaly adopted itsloca ownership rules decades ago when media
markets were dominated by ardatively smdl number of broadcagters offering a single channe
of programming each. The tremendous growth in the number and variety of media outlets, and
the concomitant decline in the dominance of traditional broadcastersin the mass media
marketplace, during the past severa decades have been documented on many occasons. See
Notice at 1 23-28 (describing the “modern mediamarketplace”). NAB will attempt only a brief
summary of these changes here.

By September 2002, the Commission had licensed 13,296 radio stations, 1,714 full power
televison gations, 2,127 low power television stations and 568 Class A stations. FCC News
Release, Broadcast Station Totals as of September 30, 2002 (Nov. 6, 2002). In contrast, in 1975
when the Commission adopted the “newest” local ownership rule (the newspaper/broadcast

cross-ownership ban), there were only 7,785 radio ations and 952 televison gtations licensed in

14 See Whitman v. American Trucking Association, Inc., 531 U.S. 457, 468 (2001) (“Congress. . .
does not dter the fundamenta details of aregulatory scheme in vague or ancillary provisons — it
does not, one might say, hide eephantsin mouseholes’).
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the United States.®® Beyond this growth in the number of traditional broadcasters, new video and
audio distribution technologies have dtered the media landscape even more dramaticaly in

recent decades. Today, cable televison systems, Direct Broadcast Satdllite (“DBS’), and other
multichannd video programming digtributors (“MVPDS’) provide dozens, if not hundreds, of
channels of programming to over 80% of dl television householdsin the nation.*® And the

recent development of satdllite radio services alows consumers to obtain dozens of additiona
channels of radio programming in awide variety of formats.'’

As documented in a number of studies, the growth of media outlets in individua markets
has dso been impressve. For example, a comprehensive examination of traditionad media
“voices’ in each of the nation’s 210 Designated Market Areas (“DMAS’) in 2001 found that, on
average, each DMA was home to 81 media voices for which there were 39 separate owners.'®

Another recent study examined the number of local media outlets available in five different

5 Order and Notice of Proposed Rule Making in MM Docket Nos. 01-235 and 96-197, FCC 01-
262 at 19 (rel. Sept. 20, 2001).

6 See J. Levy, M. Ford-Livene, and A. Levine, OPP Working Paper Series #37, Broadcast
Television: Survivor in a Sea of Competition at 3 (Sept. 2002) (“OPP Video Sudy”).

17 See Paige Albiniak, Radio Set to Fly, Broadcasting & Cable at 26 (Sept. 3, 2001) (XM and
Sirius, the two satdllite radio services, each offer 100-plus channds of music, news, talk and

sports).

18 See Comments of Hearst-Argyle Television, Inc. in MM Docket Nos. 01-235 and 96-197 at 5-
10 (filed Dec. 3, 2001) (“Hearst-Argyle Media Voices Qurvey”). This survey counted full power
televison gations, low power and Class A stations that originate programming, radio stations,
daily newspapers, cable systems, and DBS providers with uplink facilities by which they offer
locd-into-locd service. Inasmilar survey in 1998, NAB found that the average tdlevison

market had 12.4 television stations, 84.1 commercid radio stations, and 18.3 newspapers that
reached 1,000 or more in circulation (13.6 of which were published within the market and 2.9 of
which reached a minimum of 5% penetration). At that time, the average market dso had a

23.6% penetration of weekly newspapers and 10.2 national magazines that reached a 5%
penetration. See Comments of NAB in MM Docket No. 98-35, Appendix A, Media Outlets by
Market-Update (filed July 21, 1998).



communities over time, and found that the number of outlets had steadily increased over the
yearsin dl of the communities and that the rate of increase in the number of outlets actudly rose
after passage of the 1996 Act.'® These studies are consistent with the Commission’s own study
conducted just afew months ago, which compared the availability and ownership of media
outlets in ten different Arbitron radio markets from 1960 to 2000. The Commission found that
the increase in the number of outlets averaged amost 200 percent across dl ten markets over the
40-year period, and that the increase in the number of owners averaged 140 percent.?°

These and other studies together show that there has been avast proliferation of media
outletsin recent decades, and that awide array of outlets now exists even in smaller markets?
Moreover, these various studies demondtrate that, despite recent ownership consolidation in the
broadcast industry, the number of independent owners of media outlets has remained substantial,
and, according to the FCC Media Outlet Study, has actually increased significantly since 1960.22
A study previoudy conducted by NAB smilarly showed that the overdl impact of the recent

consolidation in the broadcast industry might be less dramatic than commonly assumed. Despite

19 See David Pritchard, A Longitudinal Study of Local Media Outlets in Five American
Communities, Appendix A, Comments of Viacom Inc. in MM Docket Nos. 01-317 and 00-244
(filed March 27, 2002) (examining Lisbon, North Dakota; Florence, South Caroling; Rockford,
lllinois; Syracuse, New York; and New York, New York in 1942, 1962, 1982, 1995, and 2002).

20 Seott Roberts, Jane Frenette and Dione Stearns, A Comparison of Media Outlets and Owners
for Ten Selected Markets (1960, 1980, 2000) (Sept. 2002) (“FCC Media Outlet Sudy”) (counting
the number of broadcast stations, cable systems, DBS systems and daily newspapers).

2 See, e.g., FCC Media Outlet Study at Table 1 (in 2000, finding 53 media outletsin the
Burlington, Vermont radio market, 33 outlets in Terre Haute, Indiana, and 23 in Altoona,
Pennsylvania, which are the 141%, 197" and 253" ranked Arbitron markets, respectively);
Hearst-Argyle Media Voices Survey a Exhibit 1 (finding 91 totd voicesin the Y akima,
Washington televison market, 53 voices in the Rapid City, South Dakota market, and 36 in the
Casper, Wyoming market, which are the 125", 175" and 200 ranked DMAs, respectively).

2 See also Hearst-Argyle Media Voices Survey at 7 (finding, on average, that each DMA has 39
separate owners of media outlets).
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the substantial consolidation that has occurred in the radio industry since 1996, alarge number of
commercia radio Sations either remain “ standalones,” or are part of loca duopolies, in their
respective markets®® In the ten largest Arbitron markets, for instance, 25.6% of the commercial
radio gtations are standaones, and an additiona 13.6% of the Saions are in locd duopalies. Ina
number of smaler market groupings, the percentages of standalone stations and those in local
duopolies are even higher and, in some market groups, approach 50%.2* Thus, recent
consolidation within sectors of the broadcast industry cannot obscure the growth in competition
between the ever-increasing number of broadcast outlets and between broadcasting and various
newer media and technologies.

Indeed, NAB emphasizes that the studies discussed above serioudy undercount the
number of competing media outlets currently available to consumersin loca markets. The FCC
Media Outlet Sudy did not, for example, consider Class A and other low power televison
dations, satellite or low power radio, weekly newspapers, loca or nationa magazines, or the

Internet.?® These studies aso counted cable systems as only asingle outlet, even though they

% NAB, Independent Radio Voices In Radio Markets (Nov. 2001), Attachment B to NAB
Commentsin MM Docket Nos. 01-317 and 00-244 (filed March 27, 2002) (“Radio Voices
Sudy”).

24 For instance, in markets 11-25, nearly haf (49.4%) of the commercid radio sations are
standalones (28.5%) or are part of aloca duopoly (an additiona 20.9%). Similarly, 46.4% of
the commercia radio gationsin markets 26-50 fdl in these categories. Overdl, more than 40%
of dl commercid gtationsin Arbitron markets are either sandalone or duopoly sationswithin
their respective markets. Radio Voices Sudy at 1.

% Smilarly, the Hearst-Argyle Media Voices Survey was consarvaive in its estimates of

available media voices because it did not consider the Internet, low power or satellite radio,
magazines, or weekly, foreign or other specidty newspapers. Recent studies have in particular
recognized the marketplace significance of weekly newspapers, especidly away from centra
metropolitan areas. See, e.g., S. Lacy, D.C. Coulson and H. Cho, Competition for Readers
Among U.S. Metropolitan Daily, Nonmetropolitan Daily, and Weekly Newspapers, 15 J. Media.
Econ. 21, 38-39 (2002).
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offer dozens (if not hundreds) of separate channelsto consumers, including a number of nationd
(e.g., CNN, MSNBC, CNBC, C-SPAN, Fox News Channel) and loca or regiond cable news
services?® And as Chairman Powell has stated, cable should not be dismissed as a source of
loca programming in loca markets, most cable systems offer community PEG channdls and
many air loca school sporting events?’ The FCC's and other studies additionally failed to
consder the Internet as even asingle voice in any loca market, despite the well documented
growth in Internet accessibility and use?® Considering that the Internet and the World Wide
Web dlow consumers anywhere to access “content” (including news and politica information)
as“diverse as human thought,” Reno v. ACLU, 521 U.S. 844, 870 (1997), surely the Internet
must be included in any compilation of media voices

Perhaps less obvioudy, surveys such asthe FCC Media Outlet Study sgnificantly
underestimate the number of outlets— and thusthe leve of diversty — available to consumersin

local media markets because they fail to consider the substantia number of “out of market” radio

% There are now dozens of loca and regiond cable news channels across the country. For partia
ligtings of these cable news operations, see www.ncta.com/industry_overview/programList.cfm and
www.rtnda.org/resources/nonstopnews/executive.html .

" See Powell Biennial Review Satement, 15 FCC Red at 11156 (asserting that cable should not
be regected “ as a viable medium for loca content,” in part because systems are franchised locally
and “local community services’ can be extracted by locd regulators “ as a condition of receiving’
afranchise).

8 |nternet households are already the majority, as 55% of dl households use home computers to
go online (Statistica Research, Inc., Spring 2002 Home Technology Monitor Ownership

Report), and over 72% of Americans currently have Internet access. Alec Klein, Internet Use
Seemsto Cut into TV Time, Washington Post at EO1 (Nov. 29, 2001) (citing UCLA Internet
Report 2001). By 2005, 68.4 million households, or 63% of al American homes, are expected to
be online. Veronis Suhler Releases 15" Annual Communications Industry Forecast, PR
Newswire (Aug. 6, 2001). Currently 35% of Americans go online for news at least once aweek,
and persons under 30 use the Internet for news to a much greater degree. See Survey Report,
Pew Research Center for the People & the Press, Public’s News Habits Little Changed by
September 11 at 2, 13 (June 9, 2002) (2002 Pew News Report”).
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and televison outlets routingy accessed by consumers. A new study by BIA Financid Network
has confirmed that listeners are able to receive many more radio stations than those assigned to
their Arbitron markets, and, as aresult, thereis a condgderable amount of listening in markets to
dationsthat are not listed by Arbitron as being “home’ to that market. Infact, on average, just
over two-thirds (67.7%) of the listening within amarket is attributable to commercid radio
sations listed by Arbitron as being “home” to that market.>® And in some Arbitron markets most
of theradio listening is to stations that Arbitron does not assign to the listeners' geographic
market. See BIA Out-of-Market VVoices Sudy at 8 (in Ann Arbor, Michigan, for example, home
to market stations receive only 10.4% of the ligening). Significantly, this sudy aso showed that
theleve of ligening to in-market radio stations decreases with market size. 1d. at 7-8 (in
Arbitron markets ranked 1-10, 83.5% of the listening was to in-market sations, but “home”’
market sations received only 64.4% of the listening in markets 101+). Thus, consumersin
sndler Arbitron markets that have rdatively fewer radio stations more frequently access out-of-
market radio ations, thereby enhancing the diversity of their radio programming choices.
Because televison markets (DMAS) are generdly larger than Arbitron radio markets, the
leves of out-of-market televison viewing are generdly lower than the above-described levels of
out-of-market radio ligening. However, the viewing of out-of-market broadcast television
gationsis ill sgnificant in anumber of DMAS, especidly smdler ones. In May of 2002, there
were 67 DMAs in which television stations from adjacent DMASs received a reportable viewing

share, and, in some smaler markets, over 25% of the totd televison viewing was of stations

29 See Attachment A, BIA Financiad Network, Out-of-Market Listening and Viewing: It's Not to
be Overlooked at 6 (Jan. 2003) (“BIA Out-of-Market Voices Sudy”). This study aso noted that
the tota amount of listening to in-market radio stations declined by 2.5% from the Spring of

1998 to the Spring of 2002.
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located in adjacent DMAs. BIA Out-of-Market Voices Sudy at 12-14.%° And with the growing
number of available cable channds, as wdll as adjacent and other market broadcast television
dations carried on cable systems, the viewing of in-market televison stations has steadily
decreased in recent years®'  Clearly consumersin smdler DMAs, which have rdatively fewer
televison sations, are able to obtain a greater diversity of televison programming by accessng
both cable channels and additional broadcast stations located outside of their DMAS. In sum,
surveys such as the FCC Media Outlet Sudy (which counted certain media outlets within
Arbitron markets) and the Hear st-Argyle Media Voices Survey (which counted voicesin DMAS),
sgnificantly underestimated the number of media voices available to consumers because they
failed to count out-of-market radio and television stations that are easily and routinely accessed

by consumers.

Given the vast array of broadcast and other outlets available to consumersin markets of
al 9zes itis clear that the modern media marketplace bears little resemblance to the media
environment of decades past. The Commission must therefore serioudy consider whether its
local broadcast ownership rules — which were originally adopted in a marketplace characterized
by the preeminence of ardatively limited number of broadcasters — continue in their current

form to serve the traditional goa's of competition, diversity and locaism.

* These markets include L afayette, IN, Mankato, MN, Zanesville, OH, St. Joseph, MO and
Harrisonburg, VA. Televison gtations from adjacent DMAS received one-third or more of the
viewing in Lafayette and Mankato. Even some larger markets such as Providence, Rl (DMA
#48) show a sgnificant amount of out-of-market televison viewing. BIA Out-of-Market Voices
Sudy, Table 2 (adjacent televison gations received totd day share of 14 in Providence DMA).

31 See BIA Out-of-Market Voices Sudy at 15-16 (in the smalest DMAs (101+), less than 40% of
the markets tota day viewing isnow attributable to loca broadcast televison dations, and in

the top ten DMAS, less than 60% of the markets viewing is attributable to local broadcast
televison gations).
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[1l. The Commission Must Reconsider How Best To Achieve Its Policy Goals Of
Competition, Diversity And Localism In Light Of The Proliferation Of Media Outlets.

A. TheProaliferation of Media Outlets Has Produced a Highly Competitive Media
Market that Better Serves Consumers, Thereby Under cutting the Competition
Rationale for Retaining Broadcast-Only L ocal Owner ship Restrictions.

Dueto the proliferation of media outlets and technologica advancements, competition in
today’ s mass media marketplace has been accurately characterized as “relentless”? The Notice
(at 11 54) specificdly inquired asto the effect of this proliferation on the Commisson’s
competition goas. Asdiscussed below, NAB bdieves that the increased number of broadcast
and nonbroadcast outlets has improved service to the public, and that the primary competition-
related concern in today’ s marketplace is the continued ability of local broadcasters to compete
effectively in adigitd, multichannd environment.

Asthe Commission has congstently stressed, competition — rather than regulation — “has
the greatest potentia to bring consumer welfare gains of lower prices,” improved “service
quaity” and more “future innovetion.” Hearing Designation Order in CS Docket No. 01-348,
FCC 02-284 at 11 276, 280 (rel. Oct. 18, 2002) (“Echostar Order”). The dramatic increasein the
number of televison and radio stations over the past severd decades hasin fact improved service
to the public, particularly by widening the array of viewing and listening choices avallablein
loca markets. And it is not only entertainment programming choices that have expanded.
Empiricd studies have demondirated that, as competition between televison stations increased
during the 1980s and 1990s, their commitment to local news aso increased. For example, one
study demondtrated that an increase in the number of televison stations in amarket was

positively rdated to the minutes of local news, as well asthe minutes of dl loca programming,

%2 Amy Korzick Garmer, American Journalismin Transition: A View at the Top, A Report of the
Fifth Annua Aspen Ingtitute Conference on Journalism and Society at 2 (2001).
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provided by stationsin that market.3® Another study similarly showed that, as competition
(messured by Niglsen ratings) intengified between tdevison newscastsin locad markets, overdl
resources (both expenditures and staff) allocated to these newscasts increased.®* A recent study
confirmed that the number of competitorsin theloca televison news market sgnificantly
increased between 1989 and 1998 in large, medium and small markets, and that stationsin large,
medium and small markets responded to this increased competition by increasing the number of
newscasts they aired each day.®

Similarly, the competition resulting from the increase in the number of radio stations
during the past decades has benefited consumers by making more programming choices
available. The Commission recognized a decade ago that, due to “intense inter- and intra-
industry competition, radio tation programming has become increasingly diverse,” with the
number of programming formats increasing dramatically.®® A study of radio programming
covering 1975 through 1995 showed “a pronounced upward trend in the number of formats

reported over this period.”*” Assuming the “number of identifiable formats’ to be “a broad”

3 John C. Busterna, Television Sation Ownership Effects on Programming and Idea Diversity:
Basdline Data, 1 J. Media Econ. 63, 65-66 (Fall 1988).

%S, Lacy, T. Atwater and X. Qin, Competition and the Allocation of Resources for Local
Television News, 2. J. Media Econ. 3, 11 (Spring 1989).

% Angela Powers, Toward Monopolistic Competitionin U.S. Local Television News, 14 J. Media
Econ. 77, 82 (2001). This study aso found that market shares for local broadcast news

decreased between 1989 and 1998 in small, medium and large markets, reflecting an increasein
compstition. 1d. at 83.

% Report and Order inMM Docket No. 91-140, 7 FCC Rcd 2755, 2758 (1992), recon. granted in
part, Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 7 FCC Rcd
6387 (1992) (“1992 Radio Ownership Order”) (noting that by one count the number of mgjor
programming formats had increased from eight to 35 since the 1970s).

3" Thomas W. Hazlett and David W. Sosa, Was the Fairness Doctrine A “ Chilling Effect” ?
Evidence from the Postderegulation Radio Market, 26 J. Legal Stud. 279, 292 (1997).
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measure of programming diversity, this study concluded that “the overal trend is toward an
increase in program listening choices” Hazlett and Sosa, Was the Fairness Doctrine a “ Chilling
Effect” ? at 292. Given the FCC's particular concerns about the availability of news and
informationa programming, NAB emphasizes that this growth in the number of programming
formats included an “explosion in news, talk, and public affairs formats, on both AM and FM,”
between 1975 and 1995.%® “The share of informationa formats on FM increased from 4.64
percent in 1975 to 7.39 percent in 1995, but the more dramatic increase was in the AM band
where the share of informationa programming went from 4.29 percent to 27.60 percent.”

Hazlett and Sosa, Chilling the Internet? at 16.

Beyond the increase in consumer choices resulting from competition between
proliferating broadcast outlets, the development and growth of new multichannd video and
audio programming distributors (especidly cable tlevison, DBS and satdlite radio) have
provided more programming and service choices to viewers and listeners®® Therise of these
multichannd distribution technologies has aso dramatically increased the level of competition
facing televison and radio broadcagters. Asthe Commission just recently reported, traditional
broadcasters no longer enjoy a preeminent position in the media marketplace but are swimming

“in aseaof compdtition,” as“DBS and the expangon in cable availability and channel capacity

According to this study, in 1975 music programming “was dominated by only afew formats
such as country-western and adult contemporary.” By 1995, there were “ more than 20 specific’
music formats, including “urban contemporary, new age, and bluegrass.” Id.

% Thomas W. Hazlett and David W. Sosa, Chilling the Internet? Lessons from FCC Regulation
of Radio Broadcasting, Cato Policy AnalysisNo. 270 at 5 (March 1997).

%9 See August Grant, The Promise Fulfilled? An Empirical Analysis of Program Diversity on
Television, 7 J. Media Econ. 51 (1994) (demondirating that, as the number of channels of
televison programming increases, the diversity of program types offered also increases). The
Commisson itself has documented the extensive programming and service offerings of cable and
DBS system operators. See OPP Video Sudy at 40-44, 56-59.
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have crested an increasingly competitive environment for television broadcasting.”*® Indeed, by
2001 “cable accounted for close to haf of al-day viewing over dl televison households.” OPP
Video Sudy at 20. Cable has clearly dready “cut substantidly into the broadcast audience,” and
the Commission has predicted that “broadcast [viewing] shares are likely to continue to fall.” 1d.
at 20, 2.

Some anaysts have smilarly predicted that satdllite radio services will ultimately
“transform the [radio] medium to the same degree cable transformed televison.” Nell Irwin, XM
Rai ses the Baton, Washtech.com (Sept. 8, 2001). But even before the advent of satellite radio,
the listening shares earned by market leading radio stations had generally declined, no doubt
from increased inter- and intra-industry competition.*? In such a competitive environmen,
where broadcasters face “ continuing audience fragmentation” and “ pressure on broadcast
advertisng revenues,” OPP Video Sudy &t ii, the retention of athicket of broadcast-only loca

ownership restrictions is increasingly outmoded and unjustified.

“0OPP Video Sudy at ii. Thisstudy aso identified a number of other competing video
programming sources (including videos, DV Ds, computer and video games, and Internet video
streaming), and stated that the “cumulative effect of these dternatives may become
consderable” Id. at 75.

1 Accord Tegtimony of Victor Miller IV of Bear, Stearns & Co., Inc., Transcript of FCC En Banc
Hearing on Loca Broadcast Ownership at 31-32 (Feb. 12, 1999) (testifying thet the “locdl, free,
over-the-air broadcast TV businessis becoming progressively more difficult” as “video
competition” fragments viewership and “single-channd” loca broadcasters * compete for
advertising, programming, viewers, and talent againg . . . multichannd operators’).

2 See Aggregate Shares of the Top Five Sations in Arbitron’s Top 100 Markets: Spring 2001 vs.
Soring 1996, Attachment D to NAB Commentsin MM Docket Nos. 00-317 and 00-244 (filed
March 27, 2002) (across the top 100 Arbitron markets, the top five radio Sations aggregate

listening shares declined an average of 9.1% from 1996 to 2001) (“Radio Shares Study”). See

also George Williams and Scott Roberts, Radio Industry Review 2002: Trends in Ownership,
Format, and Finance at 19 (Sept. 2002) (“FCC Radio Trends Report™) (showing that the average
number of lisenersto radio has falen dightly in last few years, possbly from “radio listeners

choosing to spend more time listening to CDs or downloaded MP3S).
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As early asthe 1980s, the Commission expresdy recognized that the emergence of “new
technologies, coupled with the continued growth in the number of television [and radio] dations,
will cregte” an ever “more competitive’ “economic environment,” and that “thisincreased leve
of competition” will “ensure the presentation” of avariety of informationa and other
programming, thereby causing a“decling’ in the “need” for the continued regulation of
broadcasters.*®* NAB submits that the Commission’s prediction has come true — the growth of
both traditiona broadcast outlets and new programming distribution technologies has produced a
highly competitive media marketplace, which offers avast array of service and programming
options to consumersin local markets. In this economically competitive marketplace, broadcast-
only loca ownership rules — which were intended to ensure that consumers received the benefits
flowing from competition in a broadcaster-dominated environment — are much less relevant.

Indeed, the development and rapid growth of dternative video and audio ddivery
systems require the Commission to consider whether broadcast-only ownership redtrictions
continue to serve its competition gods, or whether they actudly inhibit broadcasters from
competing vigoroudy with their multichannel competitorsin local markets. For example, the
newspaper/broadcast cross-ownership rule prohibits the owner of asingle radio station from
having an attributable interest in a daily newspaper in the same market, while a cable sysem
operator with amonopoly position in the locd MVPD market faces no redtrictions in acquiring a
daily newspaper in the same market. Similarly, a cable system operator — who controls the

distribution of dozens or even hundreds of video programming channels, aswell as the “essentia

“3 Revision of Programming and Commercialization Policies, Ascertainment Requirements, and
Program Log Requirements for Commercial Television Sations, Report and Order in MM
Docket No. 83-670, 98 FCC 2d 1076, 1086, 1099 (1984), recon. denied, 104 FCC 2d 358 (1986),
rev'din part, ACT v. FCC, 821 F.2d 741 (D.C. Cir. 1987) (“Television Deregulation Order”).
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pathway” into consumers homes** — is now able to acquire a broadcast television station in the
same market, unlike the owner of a single broadcast television station who cannot, under the
televison duopoly rule, acquire control of alicense for a second broadcast channel in most
markets. Certainly in the current multichannd environment dominated by highly consolidated
cable and DBS system operators, the ability of local broadcasters to “obtain[] and exercige]
market power” is congrained, thereby undercutting the rationale for broadcast-only locd
ownership rules*

To best achieve the Commission’s gods of a competitive marketplace that brings “lower
prices” improved “service quality” and more “innovation,” Echostar Order at 1 276, 280, the
Commission should now gtructure its local media ownership rules so that traditional broadcasters
and newer programming distributors can dl vigoroudy compete on an equitable playing fidd.
The modification or eimination of broadcast-only ownership retrictions that are irrdlevant or
even counter-productive in adigita, multichanne media environment will help ensure the
continued ability of broadcasters to survive — and even thrive — “in a sea of competition.” OPP
Video Sudy & i. Ensuring an economicaly viable broadcast industry will benefit consumers

both by enhancing competition in local media markets;*® and by enabling broadcasters to offer

* Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 656 (1994).

> Report and Order in MM Docket Nos. 91-221 and 87-8, 14 FCC Rcd 12903, 12916 (1999)
(“Local TV Ownership Order”) (“the Commisson's structura ownership rules and policies have
been amed at precluding broadcasters from obtaining and exercisng market power”). See also
Attachment E, Wachovia Securities, Chart of Revenue Shares of Media Sectors (showing radio
and televison broadcagting to be much less consolidated than other media sectors, including

cable, DBS, movie studios, movie theaters and outdoor media).

6 See, e.g., David D. Haddock and Danid D. Polsby, Bright Lines, The Federal Communications
Commission’s Duopoly Rule, and the Diversity of Voices, 42 Fed. Comm. L.J. 331, 332-33
(1990) (arguing thet the television duopaly ruleisin part responsible for the “feebleness of the
competition offered” by televison broadcasters to cable, and that competitive “pressure’ on the
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new and innovative servicesto the public. See Notice at 168 (inquiring how ownership rules
affect innovation by broadcagters).

Consumersin particular will benefit from the timely completion of the digitd tdlevison
trangtion, which will enable broadcagters to offer an array of new innovative services, including
high definition televison, multicasting, and supplementary services such as Internet access,
computer software distribution, data transmission, teletext, interactive services and paging
sarvices. But as discussed in grester detall below, completing the digitd trangtion will be an
expendve undertaking, and modification of the loca broadcast ownership restrictions,
particularly the television duopoly rule, will aid broadcasters (epecidly thosein smdler
markets) in bearing the codts of thistrangition. Seeinfra Section V.C.*" Given the “intense
competition in video programming,” the Commission has recognized thet “it is desirable to
encourage broadcasters to offer digita televison as soon as possible” Fifth Report and Order in
MM Docket No. 87-268, 12 FCC Rcd 12809, 12812 (1997). Reform of the decades-old
restrictions on locd broadcast ownership will accordingly aid the Commission in ensuring the
continued economic viability of televison broadcasting and its ability to compete effectively in a
multichannd environment by offering innovative digitd servicesto consumers.

Ensuring an economicaly competitive broadcast industry by the reform of outdated
ownership restrictions on loca broadcasters will aso promote the Commission’s god of

locdism. See Notice at 11 5, 69 (highlighting localism as important policy god that FCC seeks

“potentialy monopoalistic behavior of cable TV sysems’ could be intengified if the duopoly rule
were modified).

7 Of course, the Commission must dso, as NAB has previoudy emphasized, take additiona
steps to ensure a successful and expeditious digitd trangtion. Above dl, the Commisson must
adopt must-carry regulations for digita televison sgnds. See, e.g., Comments of NAB in MM
Docket No. 00-39 (filed May 17, 2000); Reply Comments of NAB in MM Docket No. 00-39
(filed June 16, 2000).
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to advancein this proceeding). Broadcast sations serve their loca communities by airing
sgnificant amounts of nationa and local news and public affairs programming, other
informationa programming, and local programming.*® But beyond offering free, over-the-air
entertainment and informationa programming, broadcasters collectively serve their communities
by providing literdly billions in additional community service. In 2001, broadcast Sations
contributed nearly $10 billion in community service nationwide.*®  Approximately $6.6 billion of
this amount consisted of the vaue of artime that local radio and television stations contributed
for public service announcements (“PSAS’). During 2001, the average radio and television
gtation ran, respectively, 189 and 140 PSAs per week, and 64% of the radio PSAs and 56% of
the televison PSAs pertained to loca community issues, including hedlth, education and safety
issues, acohol and drug abuse prevention, children’s issues, poverty and homelessness, and
many others, Community Service Report at 5-6.

The vadue of local broadcagters fundraising efforts for charitable causes or needy
individuas gpproached $2.1 billion in 2001, during which 92% of local gtations participated in
such charitable activities. The average radio station that raised funds for charitable causes raised
approximately $106,000, while the average television station raised almost $950,000. Loca

broadcastersin 2001 aso raised about $1.2 hillion for victims of natural disasters and the

8 See, e.g., Comments of Belo in MM Docket No. 99-360 (filed March 27, 2000) (programming
study showed that television broadcasters, in awide range of markets, provide very substantia
amounts of non-entertainmert programming, including newscasts, news/information programs,
public affairs shows, instructiona programs, children’s educationd programming and religious
programs, and that the network affiliated stations in the surveyed markets dedicated about one-
third of their total broadcast hours to non-entertainment programming); Hazlett and Sosa,
Chilling the Internet? at 16 (supply of informationa programming formats on AM and FM radio
has exploded both absolutely and as a proportion of dl formats; in percentage terms,
informational formatsin AM radio aone increased nearly 21% between 1987 and 1995).

9 National Association of Broadcasters, A National Report on Local Broadcasters Community
Service at 2 (June 2002) (“Community Service Report™).
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September 11, 2001 terrorist attacks, with more than 80% of radio and television stations
reporting participation in disaster relief campaigns. 1d. at 3, 5.

Finally, broadcasters serve their locd communities— and indeed the nation — with
innovative programs such as The AMBER Plan. Crested in Dallas after the 1996 abduction and
murder of nine-year-old Amber Hagerman, The AMBER Pan (America s Missing: Broadcast
Emergency Response) is avoluntary partnership between law enforcement agencies and
broadcasters to issue urgent bulletins via the Emergency Alert System in the most serious child
abduction cases. Currently there are 78 locd, regiond and statewide AMBER plansin the
nation, and, to date, these plans have been credited with successfully recovering 40 children.

The commitment of broadcast sationsto their local communitiesis both gpparent and
sgnificant. But to continue their loca programming and other community service at or near
their current levels, broadcasters must maintain their financid viability in anincreesngly
competitive media environment. As discussed in greater detail in Section V., the dimination or
reform of certain ownership restrictions on loca broadcasters (especidly the newspaper cross-
ownership prohibition and the television duopoly rule) will aid broadcasters substantialy in
remaining effective competitors in today’ s multichannd marketplace, in maintaining loca news
operations, and in continuing their significant service to loca communities.

B. In Defining the Relevant Advertising Product Market as Part of a Competition

Analysis, the Commission Should Continue to Recognize that a Broad Market Is

Most Appropriate.

Assuming that, as part of its competition andyssin this proceeding, the Commission
attempts to define the relevant product market for advertisng, NAB urges the Commission to
continue to recognize the appropriateness of broadly defining this market. See Notice at 1 61

(seeking comment on breadth of advertisng product market). Specificdly, the Commission
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should, in atempting to define the relevant product market for advertising, rely on its previous
decisons indicating that the market includes anumber of forms of media advertising, rather than
just radio or television (or any other sngle medium) done. Indeed, in many decisons over the
course of more than a decade, the Commission has consstently utilized broad advertisng

product markets encompassing a number of media, and has generdly not limited its
consideration to advertising in particular, individual mediums® Moreover, in previous decisions
concerning the broadcast industry specifically, the Commission has expressy found that radio
dtations compete with non-radio outlets, including broadcast television and cable, “for audiences
and advertisng revenues.” 1992 Radio Ownership Order, 7 FCC Red at 2757, 2759 (finding
that radio’ s share of the locd advertisng market had been flat throughout the 1980s, “even asthe
respective shares of directly competitive media, most notably local cable, increased”) (emphasis

added). !

0 See, e.g., Notice of Inquiry, 1998 Biennial Regulatory Review in MM Docket No. 98-35, 13
FCC Rcd 11276 at 15 (1998) (local advertisng market consists of broadcast television, cable
televison, radio and newspapers); In re Sockholders of Renaissance Communications
Corporation, FCC 97-98 at 148 (1997) (in evaluating request for newspaper/broadcast cross-
ownership waiver, FCC utilized advertisng product market of televison and radio gations,
newspapers and cable television systems); In re Capital Cities/ABC, Inc., FCC 96-48 at 194
(1996) (FCC utilized advertising product market of newspapers, cable television, broadcast
televison and radio in conddering request for newspaper/broadcast cross-ownership waver);
Further Notice of Proposed Rulemaking in MM Docket Nos. 91-221 and 87-8, 10 FCC Rcd
3524, 3543 (1995) (locd advertisng market includes cable operators, broadcast televison
sations, radio stations and newspapers); F. Setzer and J. Levy, Broadcast Televisionin a
Multichannel Marketplace, Office of Plans and Policy Working Paper No. 26, DA 91-817, 6
FCC Rcd 3996, 4083 (1991) (finding that “[a]dvertisng aternatives’ to television and cable
advertising “include radio, newspapers, magazines, direct mail, yellow pages, and outdoor
advertisng”).

*1 See also First Report and Order in MM Docket No. 87-7, 4 FCC Red 1723, 1727 (1989) (in
decision relaxing radio duopoly rule, FCC observed that the “record in this proceeding indicates
that other media,” including “televison gations, newspapers, and cable televison sysems,”

provide “competition for advertisng with radio”).
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A study previoudy conducted for NAB similarly found that radio stations, in sdling their
advertisng time dots, “compete[] in a product market that includes other radio sationsand a
host of other media,” including broadcast and cable television, newspapers, magazines, outdoor
advertising and direct mail.>? While each advertising medium has different characteristics, more
than one type of media can generdly fulfill an advertiser’sneeds. Asaresult, advertisers strive
to find the most cost effective “mediamix,” and “regularly shift components of their
[advertising] budgets between media as tactics and cost factors dictate” Kerr Sudy at 15-16.%
Although certain advertisers may fed that a particular medium or media may be better suited
than other mediafor their individuaized advertisng needs, it is contrary to common senseto
contend that advertisers are captive to any single medium, or that advertisers are forced to
maintain their advertisng with a particular medium “in the face of rate increases out of
proportion to other media” Kerr Sudy at 19-20 (asserting that advertisng messages “ can be
digtributed by myriad . . . mediaoptions,” and “[€]ven the discrete audience targeting offered by
specific radio formats now can be obtained through other media aternatives,” including cable

television and direct mail).>*

2 William Kerr, Ph.D., Capitd Economics, Comments of the National Association of
Broadcasters on the Advertising Product Market at 5 (submitted to Department of Justice,
Antitrust Divison, May 15, 1996) (“Kerr Sudy”). Thissiudy discussed in detail how theradio
industry works to persuade advertisersto divert their advertisng dollars awvay from newspapers,
broadcast television, cable televison and other media. 1d. at 6-13.

%3 The Kerr Sudy (at 16-18) cited many instances of advertisers who traditiondly heavily rdlied
upon one advertisng medium shifting their advertising budgets between media because of
perceived changes in the value received for their advertisng dollar.

>4 Accord B.J. Sddon, R.T. Jewell, and D.M. O'Brien, Media Substitution and Economies of
Scalein Advertising, 18 Int’'l. J. Ind. Org. 1153, 1173 (1999) (“with respect to mergersin the
televison and radio media, antitrust agencies perhaps need not be too concerned that the owners
of these media outlets will be able to sgnificantly increase the price of advertising because
advertisers could switch to print advertisng”); B.J. Seldon and C. Jung, Derived Demand for
Advertising Messages and Substitutability Among the Media, 33 Q. Rev. Econ. & Fin. 71, 82
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Severa recent empirica studies have, moreover, concluded that the various media are
substitutable for advertising purposes. Studies submitted in the pending proceeding on loca
radio ownership specificaly concluded that radio advertisng is not a separate market because
televison and newspapers (at the least) compete with radio for advertising dollars and because
television and newspaper advertising are significant substitutes for radio advertising.>> Another
study smilarly found thet,  the locd levd, televison advertising is not a distinct antitrust

market becauise “radio and newspaper advertising are substitutes for TV advertising.”®®

(1993) (“if advertisng in one media were controlled by only afew firmsand if these firms

attempted to exercise market power, producers could advertise through other, less costly,
medid’).

%5 See Statement of Professor Jerry A. Hausman at 10-11, attached as Appendix C to Comments

of Viacom Inc. in MM Docket Nos. 01-317 and 00-244 (filed March 27, 2002) (“Hausman Study
1) (concluding that the study refutes * claim that radio is a separate market” because the results

show that radio, televison and newspaper advertisng “are sgnificant substitutes for each

other”); Statement of Professor Jerry A. Hausman at 2-3, attached as Exhibit Six to Comments of
Clear Channd Communications, Inc. in MM Docket Nos. 01-317 and 00-244 (filed March 27,
2002) (“Hausman Sudy 117) (rdevant antitrust product market should include &t least radio,
televison and newspaper advertisng, as empirica results demongtrate thet “the prices of TV
advertisng and newspaper advertising vary with the price of radio advertising, and that TV and
newspaper advertisng are subgtitutes for radio advertisng”).

*R.B. Ekelund, Jr., G.S. Ford and J.D. Jackson, Are Local TV Markets Separate Markets?, 7
Int’l. J. Econ. Bus. 79, 91-92 (2000) (arguing that “broadening the loca advertisng market to
include (at least, some) other local mediais required to accurately delineste the appropriate
antitrust market for local advertisng”). Accord Seldon, et al., Media Substitution at 1175
(finding a the nationd leve “strong subgtitution possibilities from TV into both print and radio,
from radio into both print and TV, and from print into radio”); Seldon & Jung, Derived Demand
at 82 (finding “fairly good” subgtitutability among the various media, aggregating the advertisng
market as awhole). Other sudies have, however, found weaker subgtitutability between media
See R.B. Ekdlund, Jr., G.S. Ford and J.D. Jackson, Is Radio Advertising a Distinct Local Market?
An Empirical Analysis, 14 Rev. Ind. Org. 239, 254-55 (1999) (while “televison and newspaper
advertisng are subdtitutes for radio advertising,” study concluded that “ subdtitutability” within

locd radio markets was “present,” but “low”); A.J. Silk, L.R. Klein and E.R. Berndt, Intermedia
Substitutability and Market Demand by National Advertisers, 20 Rev. Ind. Org. 323 (2002)
(nationd advertisng on different media are weak subgtitutes for each other).
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The Commission’s own study on this question suggested only week subgtitutability
between newspapers, radio and broadcast television for local business advertisers.®” This study
is, however, fundamentaly flawed. Asaninitid metter, it failled to consder cable television
advertisng at dl, even though the Commission itself had previoudy found that loca cable was
“directly competitive’ with radio advertisng, 1992 Radio Ownership Order, 7 FCC Rcd at 2759,
and only recently concluded that “cable advertisng is becoming a closer subgtitute for broadcast
[televidon] advertisng.” OPP Video Study at 23. Asthe Commission specificaly explained,
“cable systems are becoming stronger competitorsin the loca advertisng market” because
“cable system clustering and the increasing sophidtication of cable interconnects make loca
cable amore efficient advertising buy.” 1d. at 134-35.%8

Even more serioudy, the FCC' s study utilized inappropriate and insufficient price and
revenue data and reached broad conclusionsthat are not supportable. For example, rather than
utilizing newspaper advertisng data from local markets, this sudy alocated a nationd totd for
newspaper advertising revenue across the DMASs being examined depending upon the relative
population of esch DMA.*® But merely apportioning national newspaper advertising data does

not in any way provide relevant information about the local markets purportedly being

>" C. Anthony Bush, On the Substitutability of Local Newspaper, Radio, and Television
Advertising in Local Business Sales (Sept. 2002) (“FCC Substitutability Study”™ ).

%8 Trade publications have smilarly described how higher cable ratings and consolidation will
lead to “abigger share of local ad revenue’ for cable operators. Kathy Haey, On the Rise,
Broadcasting & Cable at 1A (Nov. 25, 2002).

%9 The author of this study chose to use television markets (DMAS) as the relevant geographic
area to evauate the subgtitutability between various mediaiin loca markets. The study examined
45 randomly selected DMAS, but did not explain why DMAs were the most appropriate
geographic market for evauating advertisng subgtitutability. Indeed, none of the Commisson’s
sudies directly addressed the question of defining the relevant geographic market for
advertisng, perhaps reveding the serious chalengesinvolved.
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examined.®® Use of this“averaged” nationa newspaper revenue data— rather than market-
specific newspaper data— undermines any clam that the FCC's sudy accurately “examinesthe
subdtitutability of local newspaper, radio, and televison advertisng in the sales activities of

local businesses” FCC Substitutability Study at 13 (emphasis added).

Beyond these serious problems with the newspaper data utilized, the study also used
guestionable radio and televison price and revenue data. The study utilized “SQAD” data
(Service Quality Anaytics Data) as “the source of both local radio and television prices” 1d. at
10 (emphasis added). However, SQAD datais derived from reports of the advertisng prices
paid in various markets by national and regional advertisers, not loca advertisers. And asthe
Commission specificaly recognized in one of its other studies utilizing SQAD deta, the “rates
paid by local advertiserslikely differ from the rates paid by nationa and regiona advertisers”®*
Thus again, the data utilized in this sudy undermines any clam that it accurately reflects media
advertising in local markets.®?

The study has additiond serious shortcomings with regard to its radio data. Specifically,

the study “assume{d] that loca radio revenues of Arbitron Marketswithina DMA aretota loca

% For ingtance, the study failed to account for the absolute and relative circulaion of the various
newspapers in the markets being examined. The study aso failed to account for marketsin
which there was more than one newspaper. Both of these variables affect the leve of revenues
for newspapersin different markets, and the author of this sudy could have obtained this
information.

61 Keith Brown and George Williams, Consolidation and Advertising Pricesin Local Radio
Marketsat 7 (Sept. 2002).

%2 1n addition, the study’ s use of advertising rates for late news (for televison) and for evening

(for radio) appears questionable. These two time periods are not comparable, and the advertisng
prices for these periods may not be reflective of the actua level of competition between

televison and radio in local advertisng markets. The more popular time period for the two
media— early newsfor tdevison and morning drive time for radio — would seem to be more

appropriate.
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radio revenues for the DMA.” FCC Substitutability Sudy a 10. Thisassumption resultsin a
sgnificant understatement of the level of radio revenues because of the large number of counties
and radio stations that are not located in any Arbitron market.%® For instance, there are 16
countiesin the Boston, Massachusetts DMA, but there are only 11 countiesin the Arbitron radio
markets that are physicaly within the Boston DMA. In those 11 counties that are in Arbitron
metro markets located within the Boston DMA there are 114 radio stations and approximately
5,911,200 people. However, within the entire Boston DMA (including the areas not located in
an Arbitron metro market), there are 135 radio stations and 6,111,600 people. Thus, theradio
data utilized in the sudy failed to reflect 21 radio stations in the Boston DMA, and undercounted
the number of potentid radio listenersin the DMA by 3.4%. And the radio station and
population undercounts in other DMAs are much more dramatic. In the Little Rock, Arkansas
DMA, for example, 79 radio Stations are “missed” and the number of potentid radio lisenersis
underestimated by an astounding 130.7%.%* Due to the study’ s large and widdly varying
understatement of both the number of radio stations and of potentid radio listenersin the DMAS
being examined, the study necessarily understated the revenue totals for the radio sationsin
these markets, and consequently failed to measure accurately the level of competition provided

by radio to other mediain loca markets.

83 Each county in the U.S. is assigned to a specific DMA, and every television station inthe U.S.
islocated in aspecific DMA. In contrast, Arbitron does not include every county intheU.S.ina
radio market. Asaresult, gpproximately 42 percent of al radio stationsin the U.S. are not
located in Arbitron markets.

64 See Attachment B, Table 1 (Comparison of Radio Markets with Selected TV Markets) and
Table 2 (Comparison of the Number of Radio Stations in Arbitron Metros and Nielsen DMAS).
Other markets dso exhibit remarkably high levels of uncounted radio sations and ligeners. In
fact, the sudy’ s methodology resulted in an undercount of the potentid radio listening
population by over 100%, and of the number of radio stations by the dozens, in ten of the 45
DMAsexamined. Seeid.
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In sum, this study’ s conclusion as to the low levels of subgtitutability between televison,
radio and newspaper advertising in loca media markets cannot be relied upon as the basis for
any Commission decison. Without gppropriate revenue and price data, no valid conclusons can
be drawn as to the relationships between different mediain loca advertisng markets, especidly
as to how changes in advertising rates in one medium affects advertising on other media
Because the Commission’s study inappropriately utilized “averaged” nationa newspaper
revenue data, obvioudy incomplete radio revenue data, and data reflecting the tlevision and
radio advertisng prices paid by nationa and regiond (rather than locd) advertisers, its
conclusions should be disregarded.

Particularly in light of sgnificant evidence showing inter-media competitionin
advertisng and the serious shortcomings of the Commission’s study showing only wesk
substitutability between advertisng media, NAB sees no sufficient reason for the Commisson to
rgect a thisjuncture its earlier determinations about the broad nature of the loca advertising
market.?® At the very leest, if the Commission now abandonsits earlier position that “intense”
competition for “audiences and advertisng revenues’ exists between various broadcast and other

media outlets, 1992 Radio Ownership Order, 7 FCC Rcd at 2757-58, then it must supply a

% The Department of Justice hasin recent years taken the position that radio advertising does
condtitute a separate market. But the Justice Department itsalf has not been congstent in this
position, and in fact previoudy asserted that radio and television stations and newspapers are
competitors in the advertiang market. See Second Report and Order in Docket No. 18110, 50
FCC 2d 1046, 1056 (1975) (Department of Justice * sees newspapers and televison advertising
as interchangeable’ and “would define the product market so as to include newspapers and
televison gations’); First Report and Order in Docket No. 18110, 22 FCC 2d 306, 313 (1970)
(Department of Justice “points out that AM, FM, and TV are for many purposes sufficiently
interchangeabl e to be directly compstitive’). The Supreme Court has, furthermore, expressy
recognized that broadcast stations compete with other mediain the advertisng market. See
Lorain Journal Co. v. U.S, 342 U.S. 143, 154 (1951) (finding that aradio station and a
newspaper in the same geographic area. competed in the “dissemination of news and
advertisng’”).
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detailed and “ressoned andysis’ to justify its changein course®® Certainly any attempt to justify
retention of the loca broadcast ownership rules based soldly or primarily on potentia harm to
advertisersin an unduly narrowly defined loca advertisng market would be vulnerable to
chdlenge, given the Commission's earlier consstent use of a broad advertisng market and the
existence of evidence showing that the various media are substitutable for advertising purposes.®’

C. ThePublic'sInterest in Diversity —However Defined — s Clearly Being Met on a
Market Basis.

Beyond competition concerns, the Commission has traditiondly judtified its sructurd
ownership rules “on considerations . . . loosdly call[ed] diversity.”®® NAB observes, however,
that the Commission has long had difficulty in dearly aticulating itsinteressin the “dudve
concept” of diversity, which, according to Chairman Powell, “ has come to mean many things.”®®
Indeed, in this proceeding, the Commission has identified, defined and attempted to prioritize

among four aspects of diversity (viewpoint, outlet, source and program). See Notice at 11 34-41.

% See, e.g., Mator Vehicle Manufacturers Association of the U.S, Inc. v. Sate Farm Mutual
Automobile Ins. Co., 463 U.S. 29, 42 (1983) (an agency changing course “is obligated to supply
areasoned andyss for the change beyond that which may be required when an agency does not
act inthefirg ingdance’); ACT v. FCC, 821 F.2d 741, 746 (D.C. Cir. 1987) (court found that
FCC had failed to explain adequatdly its dteration of “long-established” children’stelevison
policy); Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970) (“an
agency changing its course must gpply areasoned andysis indicating that prior policies and
gtandards are being deliberately changed”).

67 See Snclair, 284 F.3d 148 (finding the FCC' stelevision duopoly “eight voices’ test, which
very narrowly defined amedia“voice’ asincuding only broadcast televison gations, to be
arbitrary and capricious).

%8 Separate Statement of Commissioner Michael Powell, Notice of Inquiry, 1998 Biennial
Regulatory Review, 13 FCC Rcd 11276 (1998).

% Powell Biennial Review Satement, 15 FCC Rcd at 11146. See also Separate Statement of
Commissoner Michael Powdl, Notice of Inquiry, 1998 Biennial Regulatory Review, 13 FCC
Red 11276 (1998) (diversity isa“viscera matter,” one “bathed in subjective judgments and
debated in amorphous terms’).
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NAB submits that an effort to establish an explicit priority between the various,
interrel ated aspects of diversity may be unnecessary. Asdiscussed in detail in Section 1., recent
decades have seen a proliferation of media outlets so that even small local markets are now
served by awide array of outlets controlled by a number of separate owners. See, e.g., FCC
Media Outlet Sudy (even under a conservative count of media outlets in ten markets,
Commission found that the increase in number of outlets averaged amost 200 percent from
1960-2000, and the increase in the number of owners averaged 140 percent). And Since surveys
of mediaoutletsin locd markets have consstently and sgnificantly underestimated the number
of outlets accessible by consumers (see supra BIA Out-of-Market Voices Study), the leve of
diversity available to consumers on amarket basis has clearly reached unprecedented heights. In
such amarketplace, attempting to determine whether one or more aspects of diversity should
have priority over yet another aspect seems amost an academic exercise and should not
preoccupy the Commission in this proceeding. As discussed in detail below, the public’ sinterest
in diversty — however defined and prioritized — is clearly being met by awide array of outlets
that consumersfind increasingly subdtitutable for avariety of uses. Moreover, concerns about
the effect of recent ownership consolidation within sectors of the broadcast industry on diversity
— whether programming, viewpoint or source — are unwarranted.

1. TheDiversity, aswell asthe Economic, Benefits of Consolidation Have
L ong Been Recognized by the Commission and Other Commentators,

AsNAB explained in earlier proceedings,”® the Commission in past decades regarded the

“proper objective’ of the ownership rulesto be “the maximum diversity of ownership that

0 See Comments of NAB in MM Docket Nos. 01-235 and 96-197 at 18-20 (filed Dec. 3, 2001).
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technology permitsin each area”’* Under this approach, “60 different licensees’ in amarket
were regarded as “more desirable than 50,” and even 51 were thought to be “more desirable than
50,” because “there is no optimum degree of diverdfication.” First R&O, 22 FCC 2d at 311-12.
Some observers recognized the flaws in this*maximization at dl cogts’ philosophy at the time.

As FCC Commissioner Robert Wells stated, “if the result of having 607 rather than 50 different
licensees, “is adeerioration in the service of 20 outlets, we have hardly accomplished our god.”
Dissenting Statement to First R& O, 22 FCC 2d at 337. Since the 1970s, moreover, it has
become clear that the Commission’s “*moreis better’ and ‘diversity at any cost’ policies, like

most panacess, worked much better in theory than in practice.” "

Perhaps in recognition of the
flaws with its regulatory gpproach, the Commission itsalf in 1989 made clear thet it no longer
believed that maximizing diversity of ownership wasits primary objective. See Second Report
and Order in MM Docket No. 87-7, 4 FCC Rcd 1741, 1742 (1989) (in relaxing the one-to-a
market prohibition, the Commission stated that “economic competition and diversity of
programming and viewpoints are not the only gods, and diversity of ownership is not the only

consideration, in the licensing of broadcast stationsin the public interest”).”®

" First Report and Order in Docket No. 18110, 22 FCC 2d 306, 311 (1970) (“First R& Q")
(adopting the radio/television cross-ownership, or one-to-a-market, rule preventing any sngle
entity from owning more than one broadcast facility in the same market).

2 David M. Hunsaker, Duopoly Wars: Analysis and Case Sudies of the FCC's Radio Contour
Overlap Rules, 2 CommLaw Conspectus 21, 22 (1994) (blaming the FCC'’ s policies for the radio
industry’ s serious economic trouble of the early 1990s).

3 In the 1996 Act, Congress similarly demonstrated that it did not believe diversity of ownership
should be the primary consderation governing broadcast ownership regulation. See H.R. Rep.
No. 204, 104™ Cong., 2d Sess. 55 (1996) (noting need “to depart from the traditional notions of
broadcast regulation” and to diminate “ arbitrary limitations on broadcast ownership,” which “are
no longer necessary” in a competitive video market).
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Indeed, in numerous ownership proceedings during the past decade, the Commission has
expresdy recognized the public interest benefits flowing from joint ownership of media entities
inlocd markets. In rulemakings liberdizing the local radio and the radioftelevison cross-
ownership rules, for example, the Commisson determined that “ combinatorid efficiencies
derived from common ownership” of broadcast outlets “in local markets were presumptively
beneficid and would strengthen the competitive standing of combined stations,” which “would
enhance the quality of viewpoint diversity by enabling such staionsto invest additiona resources
in programming and other service benefits provided to the public.””* Previous Commission
decisonsto loosen loca ownership restrictions have relied on studies explicitly showing thet
“group-owned stations spend alarger percentage of their budgets on news and overal
programming than independent stations’ and that group-owned gations may “ar more
informationa programming than non-group-owned stations.” Second Report and Order, 4 FCC
Red at 1748. A recent study has, moreover, confirmed that ownership consolidation in the
broadcast industry can achieve operating efficiencies without producing any significant increase
in broadcasters market power. Thisempirica study of profits and concentration in the radio
industry specificaly found that “radio station groups achieve efficiencies rdative to sand-aone
dations’ and that “[t]hese efficiencies are achieved through group ownership without a

corresponding increase in market power” of radio broadcasters generally.”

" 1nre Golden West Broadcasters, Memorandum Opinion and Order, 10 FCC Rcd 2081, 2084
(1995) (emphasis added). See also Local TV Ownership Order, 14 FCC Rcd at 12930 (alowing
local televison duopolies * can contribute to programming and other benefits such as increased

news and public affairs programming and improved entertainment programming, and, in some

cases, can ensure the continued surviva of a struggling station”).

»R.B. Ekelund, Jr., G.S. Ford and T. Koutsky, Market Power in Radio Markets. An Empirical
Analysis of Local and National Concentration, 43 J. Law & Econ. 157, 181 (2000).
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In sum, previous studies and FCC decisions have established that “ programming and
other” public interest benefits flow from the “ efficiencies derived from common ownership of
radio and televison stations in local broadcast markets.” Golden West, 10 FCC Rced at 2084.
Thus, the retention of strict broadcast-only loca ownership rules will adversdy impact both the
“comptitive standing” of broadcast outlets (especidly in rdation to their multichanmnd
competitors) and the “quality of viewpoint diversity” in loca markets. 1d.

2. Today’sLocal Media Markets Clearly Offer Diverse Programming to
Consumers.

Asdescribed in Section 111.A., the proliferation of broadcast outlets and the rise of
competing multichannel video and audio programming distributors have produced an
exponentid increase in programming and service choices available to viewers and liseners. In
such an environment, NAB reemphasizes that it is not necessary for every broadcast Sation to air
awide variety of programming, so long as different types of programming are available to
consumers on amarket basis.”® In considering whether the public’ sinterest in receiving a
diversty of programming and servicesis being met, the Commission therefore need not be
concerned that every broadcast station be “dl thingsto al people,” but should focus on the

variety of programming offered across markets asawhole.”’

° See, e.g., Deregulation of Radio, Report and Order in BC Docket No. 79-219, 84 FCC 2d 968,
977-79 (1981), recon. granted in part and denied in part, 87 FCC 2d 797 (1981), aff'd in part
and remanded in part, Office of Communication of the United Church of Christ v. FCC, 707 F.2d
1413 (1983) (due to the growth of radio and other informationa and entertainment services, it is

no longer necessary for the government to require “every radio station to broadcast awide

varigy of different types of programming” because a*“full complement of programming

sarvices’ will be avalladle through “the totdity of gations’ in amarket); Television

Deregulation Order, 98 FCC 2d at 1088 (requiring televison staionsto “present programming

indl categories’ is*unnecessary and burdensome in light of overal market performance’).

" See, e.g., Lutheran Church-Missouri Synod v. FCC, 141 F.3d 344, 355-56 (D.C. Cir. 1998) (it
iS*“understandable why the Commission would seek station to station differences,” but a“god of
making asingle gation dl thingsto dl people makes no sensg” and “ clashes with the redity of
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Moreover, as economists have predicted for decades, the recent consolidation within
local broadcast markets (especialy among radio sations) has only enhanced diversity of
programming.”® Numerous studies have now shown that the post- 1996 ownership consolidation
in the radio industry has indeed significantly enhanced programming diversity in locd radio
markets. See Notice at 43 (asking about the effect of consolidation on diversity in loca
markets). For example, an NAB study conducted in 1999 found an increase, between 1996 and
1998, in the average number of programming formats offered in al Arbitron surveyed markets.”®
An independent study, aso conducted in 1999, smilarly concluded that, “[b]etween 1993 and
1997 ownership concentration and the programming variety availablein loca radio markets both

increased subgtantiadly,” consequently “suggest[ing] that the increased concentration has been

the radio market”); Office of Communication of the United Church of Christ v. FCC, 707 F.2d
1413, 1434 (D.C. Cir. 1983) (audiences “benefit by the increased diversity of programs’ offered
by the growing number of outlets “ across the market”); Benjamin J. Bates and Todd Chambers,
The Economic Basis for Radio Deregulation, 12 J. Media Econ. 19, 28 (1999) (observing the
“expandon of the number of al-newsal-tak format sations,” and noting that such expanson
“tend[ed] to support the arguments of deregulation that the public’ s interest in news and public-
affars programming is being served, if not by every sation, at least by saionsin many

markets’).

8 See, e.g., Peter Steiner, Program Patterns and Preferences, and the Wor kability of Competition
in Radio Broadcasting, 66 Q.J. Econ. 194 (1952) (demonstrating that a consolidated owner of

radio sations within amarket may be more likely to program minority taste formats than if

gations in the market were separately owned). See also 1992 Radio Ownership Order, 7 FCC

Red at 2757 (Commission itsdf envisioned that consolidated ownership would promote

“program sarvice divergty and the development of new broadcast services” when it initidly

liberdized radio ownership rulesin 1992).

9 See Comments of NAB in MM Docket No. 99-25, Attachment B, Format Availability After
Consolidation (filed Aug. 2, 1999).
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good for listeners.”®° This study also found that “increased concentration caused an increasein
available programming variety.” Berry and Wadfogd, Mergers at 25 (emphasis added).

Two more recent studies conducted in 2002 for the FCC' s pending proceeding on local
radio ownership confirm the results of these earlier sudies. One study examining 240 Arbitron
markets in 1993, 1997 and 2001 found “a positive and significant relationship between
consolidation and format variety.” Hausman Study | at 13. Another study conducted by BIA
Financid Network clearly demondrated that the number of programming formats provided in
Arbitron radio markets has continued to increase and that a causal link existed between increased
ownership consolidation and increased programming diversity. Specificaly, this study found
that, whether utilizing genera or more specific format categories, the average number of
programming formats offered in dl Arbitron surveyed markets has continued to increase since
199881 After conducting several regression analyses to establish more clearly the connection
between ownership consolidation and these continuing increases in radio programming diversity,
the BIA Diversity Sudy concluded thet “there is a gaidicaly sgnificant positive relationship
between the level of local ownership concentration and the level of local format diversity.” Id. at

17.82

8 Steven Berry and Jod Waldfogel, Mergers, Sation Entry, and Programming Variety in Radio
Broadcasting, National Bureau of Economic Research, Working Paper 7080 at 25-26 (April
1999).

8 BIA Financid Network, Has Format Diversity Continued to Increase? at 5-7 (March 2002),
Attachment A to NAB Commentsin MM Docket Nos. 01-317 and 00-244 (filed March 27,
2002) (“BIA Diversity Study”).

82 See also Katz Media Group, Spring 2002 National Format Averages and Share Trends (Nov.
8, 2002) (concluding that “ownership consolidation has contributed to radio’s ability to satisfy

the listeners desire for new formats and programming approaches’ and that “new, more targeted
formats,” including formats gppeding to minority groups, “have appeared” as the result of
consolidation) (“Katz Media Spring 2002 Study”); George Williams, Keith Brown and Peter
Alexander, Radio Market Sructure and Music Diversity at 17-18 (Sept. 2002) (“FCC Music
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Multiple studies conducted by different parties have thus shown that consumers today
have access to more diverse radio programming than ever before, and that ownership
consolidation has contributed significantly to the increase in programming diversity since 1996.
Although the FCC' s recent radio industry review indicated that the number of available
programming formats had recently declined dightly in some of the largest markets while
increasing in mogt of the amdler ones, this conclusion, as the Commission itsdf explained, is
“not necessarily in conflict” with the number of empirica studies showing thet radio industry
consolidation has produced grester diversity of formats in markets of dl szes. FCC Radio
Trends Report at 7-8 and n.12. Asthe FCC recognized, diversity isincreased by stations
adopting new and different “subformats” which “our relatively aggregated measure of format
does not capture.” 1d. Previous sudies have in fact shown greater increasesin format diversity
when utilizing format categories more specific than the generd format categories used by the
Commission in its recent report.®* Clearly, the Commission should have utilized more specific
format categoriesin its report in order to obtain a more accurate view of the growth in radio

programming diversity, especialy in larger markets®* Another study by the Commission in fact

Diversity Study”) (in astudy comparing music diversity on radio in 1996 and in 2001, FCC
found that “ playlists for same format ations competing in the same loca market diverged”
during this period, “ <0 thet lisenersin locd radio markets may have experienced increasing song
diversty”).

8 See, e.g., BIA Diversity Sudy at 6-7 (finding an 11.1% increase in the average number of
specific formats being provided in Arbitron markets from 1998 to 2001, and finding that the
number of specific formats available to listeners had increased in markets of al szes, including
the largest).

8 Utilizing generd format categories to discern changesin format diversity is particularly
inadequate for larger radio markets. The dozens of stations within large urban markets provide
those markets with essentidly dl of the avallable genera programming formats, so any increase
in format variety can only be measured by utilizing more specific format categories. This may
explain why the Commission’s report found no recent increases in format diversity in the largest
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recognized that sations with smilar generd formats, but different specific formets, do in fact ar
different programming. See FCC Music Diversity Sudy at 12-13 (comparing songlists between
radio sations with Smilar generd formats, but different specific formats, such as Adult
Contemporary and Hot Adult Contemporary, and finding that playlist diversty had generaly
increased on these stations).

In sum, available empirica evidence focusing onthe radio industry indicates that
ownership consolidation does not have a ddeterious effect on programming diversity in loca
media markets, but actudly enhancesloca diversity of programming. Commentators focusng
on other media sectors have smilarly asserted that local ownership consolidation may actudly
foster the Commission’s diversity goals®®

3. Concernsabout the Effect of Broadcast Industry Consolidation on Other
Aspects of Diversity Also Are Unwarranted.

As discussed above, today’ s competitive media markets offer avast array of
programming and services to consumers, and available evidence indicates that consolidation
within locad media markets only promotes further programming diversity. In addressing other
agpects of diversity, the Notice (a 141) emphasized that viewpoint diversity has traditionaly
“been a centrd policy objective’ of the ownership rules, and inquired “whether viewpoint
divergty should continue to be aprimary god.” Despite thistraditiona concern with viewpoint
diversty, the Commisson cannot, however, smply ignore the fact that much of the content on

televison and radio is entertainment- oriented and not the type of programming where the

markets when other studies utilizing more specific format categories have shown sgnificant
increases in divergity in those markets. See BIA Diversity Sudy at 6.

8 See, e.g., Haddock and Polsby, Bright Lines at 333 (arguing that television duopoly rule
preventing loca consolidation “may actudly frustrate’ FCC's diversity and competition gods);
Pritchard, Longitudinal Study of Local Media Outletsat 22 (finding thet the rate of increasein
the number of media outlets available in five local communities rose after passage of 1996 Act).
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concept of viewpoint antagonism has subgtantid “relevance” Powell Biennial Review

Statement, 15 FCC Rcd at 11149. Programming diversity clearly remains the aspect of diversity
most relevant in the context of entertainment programming, and this type of diversity isonly
enhanced by consolidation in loca mediamarkets. With regard to the types of programming
where the concept of viewpoint antagonism is more relevant, concerns that loca ownership
consolidation has significantly impacted viewpoint diversity appear misplaced.

Asaninitid matter, the exiding literature indicates that the connection between
ownership and viewpoint or content diveraity specifically remains unproven. For example, one
researcher, after reviewing the history of FCC ownership regulation and the related scholarly
literature, smply concluded that “[t]hereis no evidence’ that the Commisson’s ownership
policies have “in fact resulted in greater (or less) diversity of content” within the commercia
sectors of the U.S. broadcasting industry.®® Another study focusing on the television duopoly
rule, after reviewing the existing economic literature on the effect of loca market structure on
diversity, found that “[m]ultiplicity of ownership isablunt insrument, and . . . possbly a
counterproductive one”’ for ensuring thet “many points of view are heard.” Haddock and Polsby,
Bright Lines at 348-49 (ds0 expressing doubt as to whether “diversity of ownership” had any
“gppreciable rdationship to citizens awareness of important public affairs’). Chairman Powell
himsdlf has agreed with these assessments, stating that he failed “to see how ownership
redrictions in themsalves do much to promote the god” of providing antagonitic viewpoints.

While the “ownership class may include different people,” it is, according to the Chairman,

8 Benjamin Compaine, The Impact of Ownership on Content: Does It Matter?, 13 Cardozo Arts
& Ent. L.J. 755, 763 (1995).
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“hard to see how that ensures’ they “are different in their viewpoints” Powell Biennial Review
Satement, 15 FCC Rcd at 11149.

Because the actua correlation between ownership of broadcast sations and the loca
availability of diverse ideas and viewpoints remains unclear, the Commission in this proceeding
cannot Smply assume that increased ownership consolidation in local broadcast markets has
dready, or will in the future, result in adecline in viewpoint diversty. To the contrary, both
older and quite recent studies indicate that consolidated media owners do in fact provide a
meaningful diverdty of viewpoints on issues of public concern, thereby caling into question the
FCC straditiona presumption that multiple owners necessarily “provide greater viewpoint
divergty.” Notice at 1 44.

For example, one study compared the content of Six newspapersin contrasting ownership
gtuations to determine “whether sgnificant differencesin content would be found” in “joint
ownership” arrangements®’ The authors hypothesized that “in cities where the same publisher
owned both the morning and afternoon papers, there would be a significant overlap or
duplication in content (for both news and editoria content) -- more so than in the city having
different owners” Hicks and Featherston, Duplication of Newspaper Content at 551. To their
surprise, however, they found “absolutely no duplication in opinion content in any of the three
cities” as*"[e]lach of the six newspapers published separate editorids, politica columns ad
editoriad cartoons’ and “no duplication of letters to the editor occurred.” 1d. (emphasis added).

This study aso noted that, “[i]n al three cities studied, readers of the two papers published get

8 Ronald Hicks and James Featherston, Duplication of Newspaper Content in Contrasting
Ownership Stuations, 55 Journalism Q. 549, 550 (1978). This study examined (i) amorning and
an afternoon newspaper commonly owned by asmadl locd chain in Baton Rouge, Louisiang; (ii)
amorning and an afternoon newspaper commonly owned by alarge nationa chainin New
Orleans, Louisiana; and (iii) separately owned morning and afternoon newspapers in Shreveport,
Louisana
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two digtinct products in terms of appearance and non-duplicated content,” and that the “type of
ownership would seem to make little difference” 1d. at 553. Thus, the authors concluded that it
was possible “to have red competition in alocd, jointly owned Stuation.” 1d.

Two very recent studies specificdly examining the diversity of information and
viewpoints expressed by commonly owned newspaper/broadcast combinations regarding the
2000 Presidentia campaign similarly concluded that commonly owned outlets do not spesk with
asingle voice about important political matters. The first, more narrow study “found substantia
diversity in the news and commentary offered by each of the three newspaper/broadcast
combinations’ under consideration, and saw “no evidence of ownership influence on, or control
of, news coverage’ of the Presidentid campaign by the cross-owned media propertiesin the
three markets.®® Specificaly, the “dant” of the campaign coverage aired by each company’s
radio and televison gations “tended to differ from the dant of news published by the company’s
newspaper.” Pritchard, A Tale of Three Cities at 49.

A broader sudy by the same author that examined coverage of the 2000 Presidential
campaign by cross-owned newspaper/television combinationsin ten different cities concluded
that common ownership of a newspaper and atdevison dation in acommunity did “not result in
a predictable pattern of news coverage and commentary on important political events between
the commonly-owned outlets”®® More specificaly, this study found that in five of the ten

newspaper/television combinations examined, “the overal dant of the coverage broadcast by a

8 David Pritchard, A Tale of Three Cities: “ Diverse and Antagonistic” Information in Stuations
of Local Newspaper/Broadcast Cross-Ownership, 54 Fed. Comm. L.J. 31 (2001).

8 David Pritchard, Viewpoint Diversity in Cross-Owned Newspapers and Television Sations: A

Sudy of News Coverage of the 2000 Presidential Campaign (Sept. 2002) (“Viewpoint Diversity
Sudy”).

42



company’ s television gtation was noticesbly different from the overal dant of the coverage
provided by the same company’ s newspaper, and often contradicted the newspaper’s
endorsement of acandidate.” In the other five combinations studied, “the overdl dant of
newspaper coverage of the 2000 campaign was not sgnificantly different from the overal dant
of the local tdlevison coverage.” Viewpoint Diversity Study, Results Section. The author
emphasized that the data did not support any conclusions as to why the overall dantsin those
five cases were Smilar — in other words, the data cast no light on whether it was common
ownership or other factors that resulted in asimilar dant on campaign coverage in hdf of the
newspaper/televison combinations. 1n sum, this FCC-commissioned study concluded that
“cross-owned newspapers and broadcast stations covered the campaign in the way that
maindream American news organizations typicaly cover politicad campaigns” Id., Discussion
Section.

Because “diverdity of ownership per seisnot an end initsdf,” but merdy “ameansto
achieve the public interest god of promoting” viewpoint diversity (Second Report and Order, 4
FCC Rcd at 1743), it isincumbent upon the Commission to establish alink between its loca
ownership rules and the local availability of diverse ideas and viewpoints. Indeed, both exigting
case law and Section 202(h) clearly place the burden on the Commission, which now has
decades of experience with the local ownership rules, to demongtrate empiricaly this connection

between these rules and viewpoint diversity.?® The Commission plainly cannot, & this juncture,

% See, e.g., Bechtel 11, 10 F.3d at 880 (court invalidated FCC criterion for licensing broadcast
applicants because, after “years of experience with the policy,” the Commission had “no

evidence to indicate that it achieves even one of the benefits that the Commission attributes to

it”); Lamprecht v. FCC, 958 F.2d 382 (D.C. Cir. 1992) (gender-based preference in broadcast
comparative licensng process was invalidated when FCC introduced no evidence supporting a
link between femae ownership and programming of any particular kind).
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continueto rely on assumptions or “unverified predictions’ about diversty to judtify retention of
the loca broadcast ownership rulesin their current form. Bechtel 11, 10 F.3d at 880.

NAB doubts, however, that the Commission will be able to demongirate the requisite
empirica link between itsloca ownership restrictions and viewpoint diversity because the
currently available evidence, as described above, indicates that ownership consolidation does not
sgnificantly inhibit the expresson of diverse viewpoints by commonly owned outletsin loca
markets. Smply put, “the joint ownership of two or more media outlets in the same market does
not necessarily lead to a commonadlity of viewpoints by those outlets” Second Report and
Order, 4 FCC Red at 1744.%* The ahility of consumers to access a diverse range of media outlets
to obtain differing programming and viewpoints is, moreover, sgnificantly enhanced by the
growing level of subdtitutability between mediafor both entertainment and informational
pUrpoSes.

4. Increasing Substitutability among Media Outlets Should Further Allay
Diversity-Related Concerns.

Given the Commission’s evident concerns about “the impact of concentration on
diversty in the marketplace of ideas” NAB cautions that it must be careful in defining the

market 0 as not to “overestimate the degree of concentration.”®? In an “eraof rapidly

% And NAB again stresses that the degree of ownership consolidation that has occurred in local
markets should not be overstated. The FCC's own study of media outlets has shown a
considerable increase in the number of separate ownersin loca markets over the past 40 years.
NAB'’s study focusing on radio ownership illustrated the large number of commercid radio
dations that either remain “ tandalones,” or are part of local duopalies, in their respective
markets. See supra Section I1.

92 Benjamin J. Bates, Concentration in Local Television Markets J. Media Econ. 3, 17 (Fall
1993) (arguing that using the “same market definition to consider theimpact” of “concentration
on the price of advertisng” to aso condder “the impact of concentration on diversty in the
marketplace of ideas” would “be to serioudy overestimate the degree of concentration” in the
marketplace of ideas).



converging media technologies, and the equally rapid development and diffusion of dternatives
to mainstream media,” it is “increasangly important to congder the presence and impact of
substitutes’ to traditional media such as broadcast outlets. Bates, Concentration in Local
Television Marketsat 17. Indeed, nearly two decades ago, the Commission concluded that “the
information market relevant to diversity concernsincludes not only TV and radio outlets, but
cable, other video media, and numerous print media’ (such as newspapers, magazines and
periodicas) “aswdl.” Report and Order in Gen. Docket No. 83-1009, 100 FCC 2d 17, 25
(1984) (specificdly finding that “these other media compete with broadcast outlets for the time
that citizens devote to acquiring the information they desire” and “are subgtitutes in the provison
of such information”). Today, with the recent emergence of, inter alia, the Internet and video
and radio satellite services, the “information market relevant to diversity concerns’ is broader
and more varied than ever before. 1d.

Given the FCC' s previous conclusion that cable, other video, and various print media al
compete for consumer atention and dl “are subdtitutesin the provison” of information, id., no
sufficient reason exigts to conclude in this proceeding that broadcasting today has “unique
atributes’ that should lead the Commission “to define and measure diversity without reference
to other media” Notice at 42. Studies recently conducted for the FCC certainly do not support
the view that consumers are solely or uniquely dependent on broadcast outlets for either
entertainment or for information. Instead, these Studies reveal consderable subdtitutability
between these media for various uses.

For example, one study examining the extent to which consumers regard different types
of media as subdtitutable for both news and entertainment purposes found clear evidence of

subdgtitution between the Internet and broadcast television, both overdl and for news specificdly;
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between daily and weekly newspapers, and between daily newspapers and broadcast televison
news. Some evidence of subdtitutability was aso found between cable and daily newspapers,
both overdl and for news consumption; between radio and broadcast television for news
consumption; and between the Internet and daily newspapers for news consumption. Joel
Waldfogedl, Consumer Substitution Among Media at 3, 39 (Sept. 2002).

A survey conducted for the Commission by Nie'sen Media Research smilarly showed
that consumers use a variety of sources to obtain news and information and these sources are, a
least to a considerable extent, subgtitutable. Nielsen Media Research, Consumer Survey on
Media Usage (Sept. 2002) (“Nielsen Consumer Survey”). Firg of dl, this study demonstrated
that consumers use a variety of media— including televison, newspapers, radio, the Internet and
magazines — to access both local and nationa news. See Nielsen Consumer Survey at Tables 097
and 098. Thissurvey dso clearly demonstrated the emergence of cable television as a significant
source of news and information. See Notice at 1 42, 92 (asking whether various nonbroadcast
media outlets, especidly cable and satellite television, were good substitutes for broadcast
programming, particularly news). A condgderably higher number of households currently
subscribe to cable television than to a daily newspaper (see Nielsen Consumer Survey at Table
079), and, for consumers who receive their nationd news from televison, adightly higher
number reported watching nationa news on cable or satdllite, rather than broadcast, channdsin
the past week. Seeid. at Table 016. Cable has even emerged as avery sgnificant source of
local news. Seeid. a Table 008 (among consumers who obtain their local news from television,

only amodestly higher number reported watching broadcast, rather than cable or satellite,
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channds for local news within the past week).>® The Nidlsen survey aso demonstrated that
many (although not dl) consumers viewed broadcast televison, cable and satdlite news
channels, daily newspapers and radio al as subgtitutes for each other in obtaining loca or
nationa news. See Tables 021, 024, 026, 027, 030, 032, 045, 046, 050, 057 and 061.

These recent studies, moreover, only confirm other numerous reports as to the growth of
additiona media as competitors to broadcast stations and to daily newspapersin the provision of
national and loca news. In previous proceedings, NAB has documented the growth of the
Internet as a news source generaly and as a source of governmentd, palitical and campaign
information specifically.>* These trends have only continued, as the number of persons going
onlinefor political news specifically increased by 11% between 2000 and 2002. See Pew 2002
News Report a 15. The Commission itsdf has documented the continuing growth of loca and
regiona cable news services so that, as of July 2002, “as many as 22.3 million cable subscribers
had accessto locd or regiond news programming.” OPP Video Sudy a 126 (aso noting that
cable news “ networks are increasingly moving into smaler markets’).

This ever growing competition from the Internet, cable and other news sources has
clearly been aprimary cause of the drop in viewership levels for nationd and local news on

broadcast tdlevison. According to very recent research, regular viewership of local broadcast

9 Candidly, NAB is somewhat skeptica of these results because the high number of people who
reported watching loca and national news on cable or satdllite, rather than broadcast, channels
may include persons who in fact reported their viewing of broadcast channels via cable or
satellite systemns as the viewing of cable and satdllite channds. But despite questions as to the
exact levels of viewing of locad and nationd news on broadcast and cable channds, it remains
clear that cable televison has increasingly become a subgtitute for broadcast tlevison in the
provison of news and information to consumers.

% See Reply Comments of NAB in MM Docket Nos. 01-235 and 96-197 at 6-8 (filed Feb. 15,
2002). In these comments NAB aso documented the rapid growth in Internet usage among
minority groups and women.
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news has fallen from 77% in 1993 to only 57% in 2002. Pew 2002 News Report at 5.%° The
regular audience for nationa network news has smilarly dropped from 60% of the public in
1993 to 32% today (which isroughly the same size as the total cable news audience). |d.
Moreover, thistrend toward smdler viewing audiences for broadcast news will likely only
continue, as the audience for broadcest televison news is older than for cable news. Id. at 8.
From the above discussion and the FCC's own studies, it is clear that broadcasters no
longer dominate the “information market relevant to diversity concerns” Report and Order, 100
FCC 2d a 25. Rather, thisinformation market includes awide variety of broadcast and
nonbroadcast media that vigoroudy compete for consumers' attention and that consumers regard
as subgtitutable to a substantia degree. This recent and growing expansion in the significance of
nonbroadcast mediain the information marketplace must undercut, & least to a considerable
extent, the diversity rationde for maintaining a thicket of broadcast-only locad ownership
restrictions.

V. The Commission Should Decline To Adopt Either A Case-By-Case Approach Or A
Voice-Dependent Single L ocal Owner ship Rule.

Given the dramatic changes in local media markets described in detail above, the
Commission must clearly now reform its broadcast ownership rulesto reflect today’ s highly
competitive and diverse mass media environment in which broadcasters are no longer
preeminent. The Notice (at 11 106-124) proposed severa approaches as possible dternatives to
the current regulatory regime, including adopting a case-by- case approach or asingle, voice-
dependent loca ownership rule. NAB urges the Commission to refrain from adopting either of

these proposds. An entirely case-by-case approach appears for a variety of reasonsto be

% See also Powers, Toward Monopolistic Competition in U.S. Local Television Newsat 77-79
(describing decline in viewing of loca televison news during 1990s, due &t least in part from
competition by cable and perhaps the Internet).
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practicaly untenable. The use of “voice’ tests has in the past raised myriad difficult questions
about defining and counting voices, and has dso disadvantaged unfairly small market
broadcasters, especidly televison broadcasters. Beyond the difficulties with voice tests
generdly, the Commission’s proposa to adopt asingle, voice-dependent loca ownership ruleis
overly complex and will raise virtudly insoluble problems as to the comparison and weighing of
various types of media.

A. A Case-by-Case Approach IsPractically Untenable.

The Commission should rgject a case-by- case approach to addressing proposed local
media combinations. Such an gpproach — even one utilizing presumptions or screens— would
undoubtedly cause considerable uncertainty and delays, would increase transaction costs for
gpplicants, and would increase adminigtrative burdens for the Commission. For instance, a case-
by- case gpproach could in effect require each applicant proposing a sation combination to
submit a customized competition and diversity analys's based on the unique circumstances of
every proposed transaction. Such a requirement would be burdensome, time-consuming and
expengve for goplicants, and reviewing large numbers of individuaized competition and
divergty analyses would aso be adminigtratively burdensome for the Commission and would
likely result in dower FCC resolution of proposed transactions.

Indeed, NAB predicts that a case-by-case approach would entail many of the problems
inherent in the Commission’s current “flagging” process for proposed radio station
combinations, which has resulted in some proposed transactions remaining “pending for severd

years.”®® Such lengthy and indeterminate delays can amount to de facto denidls, as parties to

% Separate Statement of Commissioner Kevin J. Martin to Notice of Proposed Rulemaking and
Further Notice of Proposed Rulemaking in MM Docket Nos. 01-317 and 00-244, FCC 01-329
(rel. Nov. 9, 2001) (“Local Radio Ownership NPRM”).
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transactions subjected to these delays often smply terminate their arrangements. Surely the
Commission’s unhappy experience with its radio flagging procedure has demonstrated why
utilizing a case-by- case approach (even one supplemented with screens or presumptions) is
practicaly untenable. Because the Commission’s utilization of a case-by-case gpproach for only
the limited number of radio transactions that do not satisfy the specified “50/70” screen has
resulted in delays amounting to “severad years,” the adoption of a case-by-case gpproach for all
proposed broadcast transactions would undoubtedly produce unacceptable administrative
uncertainty and delays.

B. For aVariety of Reasons, Voice Tests Are Inherently Problematic.

Because of the myriad definitiond and other problems raised by voice tests generaly,
NAB urges the Commission to refrain from basing any new approach to broadcast ownership
regulation on such tests. Voice tests have not served the Commission well in the past and appear
even more problematic in today’ s digital, multichanne environment.

In the past, the Commission’s overly narrow conception of what condtitutes a“voice’ has
produced indefensible inconsistencies between the Commission’s rules,®” and, perhaps even
more importantly from NAB’s standpoint, has disadvantaged smal market broadcasters. As
NAB has previoudy argued, loca ownership rules based on narrowly-defined voices tests (such

as the tdlevison duopoly rule) prevent broadcasters in smaler markets from achieving the

%" For example, under the current television duopoaly rule, the Commission counts only full power
broadcast television gations as voices, but counts televison and radio stations, daily newspapers
and cable operators as voices under the radio/television cross-ownership rule. Thisglaring
incong stency prompted the D.C. Circuit Court of Appealsto invdidate the extremdy narrow
definition of voices under the televison duopoly rule. See Notice at  76.
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efficienciesinherent in joint ownership and from providing the programming and other public
interest benefits made possible by these efficiencies.®®

Adoption of circumscribed voice tests that disfavor small market broadcastersis
particularly unfortunate because the benefits to be gained from common ownership are likely to
be greater in those smaller markets where the tests prevent such joint ownership. For example, a
study conducted for the Commission’s 1998 biennia review showed that the positive economic
effects associated with joint newspaper/broadcast operations are the greatest in smaller markets,
and that joint ownership of newspapers and broadcast sations “ could have a significant impact
on the efficiency of operationsin smdler markets, especidly for margindly performing”
outlets™ Not only are the benefits derived from common ownership likely to be grester in
smaller markets, the need for joint ownership of media outlets is often greater in smaler markets.
As shown in Section V.C. below, medium and small market television broadcasters, especidly
those who are not the ratings leader in their markets, are facing unprecedented financia
pressures, which will thresten both the long-term financid viability of these lower-rated stations
and the viability of many local news operationsin smaller markets. A voice test that dlowsjoint
ownership of television gtations only in the top 50 markets does nothing to enhance the viahility

of those smdl market outlets most likely not to survive without the efficiency gains and cost

% See, e.g., NAB Petition for Partial Reconsideration and Clarification of the Revised Broadcast
Locd Ownership and Attribution Rulesin MM Docket No. 91-221 at 3-6 (filed Oct. 18, 1999)
(pointing out that the duopoly rule voice test would alow broadcasters to take advantage of the
benefits of joint televison station ownership in fewer than 50 DMAS).

% Bond & Pecaro, A Sudy to Determine Certain Economic Implications Of
Broadcasting/Newspaper Cross-Owner ship, attached as Appendix B to NAB Commentsin MM
Docket No. 98-35 at 5-6, 26 (filed July 21, 1998) (“Bond & Pecaro Sudy”). This study found
that efficiency gains from joint ownership of newspaper and broadcast operations would be the
most sgnificant in proportiond terms to small market radio and televison setions, “where even
small cost savings can create a sharp increase in operating profits” Id. at 5.
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savings derived from common ownership. In sum, the Commission’ straditiona utilization of
very narrowly drawn voice tests has, in effect, provided the most flexibility for broadcagtersin
the largest media markets where it is the least needed, and the least flexibility in the smalest
markets where it is the most needed.

Even assuming that the Commission in this proceeding would abandon its unduy narrow
conception of a“voice’ that has o disadvantaged small market broadcasters, NAB till urgesthe
Commission not to adopt a voice-dependent gpproach to loca ownership regulation. The vast
proliferation of voicesin today’ s digital, multichannd environment makes the whole concept of
counting voices inherently problematic. Assume, for example, that the Commisson wereto
attempt to count al the media voices actudly contributing to the “information market,” Report
and Order, 100 FCC 2d at 25, and available to consumersin loca markets!® If such a properly
broad voice count were utilized, then the Commission would find thet local media markets—

even only mid-sized ones — are served by literally hundreds of voices'®! Indeed, consumers

190 These media would include commercia and noncommercid broadcast television and radio
gations, Class A and other low power television Sations and low power radio stations; dl

MV PDs including incumbent cable operators, cable overbuilders, DBS operators and others,
satdlite radio; daily, weekly, foreign language and other specidty newspapers, nationd, regiond
and loca magazines and periodicas, and the Internet.

101 Thisiis shown by the very large number of voices counted in previous studies thet in fact failed

to consider many of the outlets available to consumers. The Hearst-Argyle Media Voices Survey
(which failed to consider the Internet, low power or satellite radio, loca or nationa magazines,

or weekly, foreign language or other speciaty newspapers) found 228 voices in the Minnegpolis-
. Paul DMA, 209 voicesin the Albuquerque- Santa Fe DMA, and even 102 voicesin aDMA as
small as Fargo, North Dakota The FCC Media Outlet Sudy -- which consdered only full power
broadcast stations, daily newspapers, and DBS and cable systems (each counted as just asingle
voice) -- found 59 voicesin the Birmingham, AL Arbitron market, 60 voices in the Little Rock,
AR Arbitron market, and 53 voices in the Burlington, VT market. And even counting the myriad
voices within each local market would gtill underestimate the number of voices actudly available

to consumers due to the substantial number of “out of market” outlets routingly accessed by
consumers. See supra Section |l.
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today may access so many media outlets that the concept has arguably lost its usefulness as the
basis for a structural ownership ruleX%?

Even assuming, however, that the basic concept of “voices’ remains rdlevant and
meaningful in adigita multichannd environment, NAB believes that voice tests defy rationa
and consstent gpplication. Asagenerd matter, utilization of a voice test would involve making
very difficult determinations as to the counting of voices. Should a cable or DBS systemn count
asonly asingle voice or as multiple voices (and, if so, how many voices)? Should the answer
depend on the number of news and information channdls that the cable or DBS system carries,
and whether the system carries alocd or regiona news channdl, such as News Channd 8 herein
the Washington, DC area? Similarly, if atelevison broadcaster utilizes digitd technology to
multicast multiple programs, does that broadcaster still count as only asingle voice?®® And how
on earth should the Commission count the number of voices accessible viathe Internet, which
alows consumers anywhere access to “ content” as “diverse as human thought”? Reno, 521 U.S.
at 870.

If, moreover, the Commission were to adopt a new voice test in this proceeding, it would
be faced with the extraordinarily difficult task of defining the appropriate geographic market.

Any ownership rule based on the number of media voices requires the Commission to define the

geographic areain which those voices are to be counted. NAB submitsthat it is virtualy

192 For example, the New York, NY DMA has 302 media voices even by the consarvative count
in the Hearst-Argyle Media Voices Survey, which failed to consder anumber of media. If the
FCC wereto count al the media actudly accessible to consumersin the New York DMA, that
number would be congiderably higher. NAB wonders how the Commission would formulate a
meaningful voice-based test in such a market.

103 For example, WRAL in Raleigh, North Carolina currently uses a second digital channdl to
cary dl news. WCY B in the Tri-Cities, Tennessee/Virginia DMA carriesits NBC network
programming on afirg digital channel and, on a second channd, carries WB network
programming which has no andog outlet in that market.
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impossible to define rationdly this “geographic area over which to measure diversity,” Notice at
1147, when attempting to apply a voice test that includes disparate media that serve widely
varying geographic areas. For ingtance, some of the media serving alocd areawill have nationd
scope (such as DBS, satdllite radio, and the Internet), while some (such as television stations)
will serve much more moderatdly-szed area (DMAS) and others will serve ill more localized
areas (such as many radio stations, LPTV gations, and weekly newspapers). Defining a
geographic market for purposes of avoice test will thus be particularly chalenging, assuming
that any new voice test adopted by the Commission would count the appropriately wide array of
media outlets that contribute to the “information market relevant to diversity concerns.” Report
and Order, 100 FCC 2d at 25 (finding, even before the advent of the Internet and satllite
televison and radio services, that this market encompassed television and radio stations, cable,
and numerous print media including newspapers, magazines and periodicals).!** The service
aress of these different audio, video and print media are clearly not congruent, thereby
complicating the task of defining a single geographic areain which dl rlevant voices are
supposed to be counted.

NAB dso points out that the markets served by various audio, video and print mediado
not fall within “neat and tidy” geographic areas. The Commission will therefore be forced to
consider how to account for many media outlets whose service areas fdl only partidly within

whatever geographic area (such as an Arbitron market or DMA) is designated as the appropriate

104 Indeed, perhaps this difficulty of defining the geographic market when counting awide array
of mediathat serve disparate geographic areas prompted the Commission in the past to use
unduly congtricted voice tests limited to avery smal number of mediaor, in the case of the
current televison duopoly rule, to only asingle medium.
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market in which to count voices'® Thisis not an insignificant problem even when trying to
account for outlets in the same medium, let aone outlets of different types'®

Findly, NAB emphasizes that defining ameaningful and appropriate geographic market
for divergity concerns is made even more difficult by the fact that consumers routindy access
mediafrom outside of their local geographic aress. AsBIA Financid Network found in its new
study, only about two-thirds, on average, of the listening within an Arbitron market is
attributable to commercid radio ations listed by Arbitron as being home to that market. Andin
some Arbitron markets most of the radio listening isto out-of-market gations. Smilarly, in
smdler DMASs, televison gtations located in adjacent DMAS can account for significant portions
(in some cases 25% or more) of the televison viewing in those smdler markets. BIA Out-of -
Market Voices Sudy a 6, 8, 13. Given these surprisingly high levels of “out of market” ligtening
and viewing, especidly in smdler markets, any voice test that counts media outlets within
traditional geographic areas such as Arbitron markets or even DMAs will not accurately reflect
the true number of different voices available to consumers. For al these reasons, NAB bdlieves

that defining an appropriate geographic market for purposes of applying a broad voice test

105 Would, for example, the Commission count a broadcast station as serving a geographic market
only if acertain percentage of the station’s service contour fell within that defined area? Or
should a broadcast or cable outlet (or a newspaper or magazine) be counted as serving a
geographic market only if a certain percentage of the outlet’ s audience or circulation iswithin

that geographic area?

196 See Comments of NAB in MM Docket No. 00-244 at 5-6, 11 (filed Feb. 26, 2001) (because of
the scattered location and widely varying Sgna strength and coverage areas of radio ations, it

is very difficult to find an acceptable geographic definition for radio markets, and NAB

consequently urged the Commission to retain its contour overlap method of defining radio
markets for purposes of gpplying the loca radio ownership rules).
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encompassing the variety of media actualy accessible to consumerswill prove avirtudly
impossible task. 2%’

C. A Voice-Dependent Single L ocal Owner ship Rule Would Be Overly Complex
and Would Result in Arbitrary and Irrational Comparisons between Media Outlets.

Given the serious problems associated with voice tests generaly, NAB opposes the
replacement of the current outlet specific gpproach with “aloca single media ownership rule”
which would be “dependent on the number” of voices* in any particular market.” Notice at
109 (emphasis added). The Commission’'s“single rule’ approach would therefore necessarily
involve dl the difficulties inherent in counting voices discussed in detail in Section 1V.B.1%®
Adoption of avoice-dependent sngle loca ownership rule would aso force the Commisson to
define the gppropriate geographic areaiin which the total number of voices are to be counted and
within which the “cap” on the totd local ownership interests of entities would be applied.!®® As
described above, this definitional task would be extremely chalenging because different audio,

video and print media serve widdy varying geographic areas and because consumers easily and

197 NAB ds0 notes that the geographic market relevant to diversity concerns may likely not be
“coterminus’ with the geographic market for advertisng. Notice at 1 110. Asdiscussed above,
consumers easily and frequently access media located outside of traditiona advertising-oriented
geographic areas such as Arbitron markets. Thus, it would gppear that the “ geographic area over
which to measure diversity” may likely be broader than the relevant geographic market for
advertising. 1d. at 147.

198 A single ownership rule “dependent on the number” of voices in individua markets would, for
example, raise questions as to whether cable, DBS and multicasting broadcasters should
condtitute a single voice or multiple voices and how to count the number of voices made
available by the Internet.

19 NAB presumes that such asingle loca ownership rule would entail an overal per-market cap
to limit the number and type of outlets or voices that could be commonly owned in each market,
depending on the total number of voices in the market. The Notice does not provide clarification
on thispoint. Indeed, the generdity of the Commission’'s discussion of this“sngle rule’

approach may suggest the considerable difficulties of formulating such arule,
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regularly access media outlets located outside of their local geographic areass. See Attachment A,
BIA Out-of-Market Voices Sudy.

Beyond these difficulties raised by voice tests generdly, this“single rul€’ approach
would entail extraordinarily difficult questions of comparison between various media outlets and
of “weighing” different types of mediavoices. See generally Notice at 1 112-124. If the
Commission were to establish overal per-market caps on loca media ownership, then the
Commission would have to address questions of comparison and weighing, such asthe
falowing:

*  Would daily newspapers and full power broadcast television sations be
treated as equivdent under any locd cap? Or should atelevison Sation be
equivaent only if it were owned by, or affiliated with, amaor network and
had aloca news operation? But the news staff of even anetwork affiliate that
emphasizes locd newsis dwarfed in comparison by the Sze of the news aff
onamgor dally newspaper. Given the FCC's emphasisin this proceeding on
outlets that provide news and public affairs information (see Notice at 1 111),
should a broadcast television gtation therefore be given lessweight under any
loca ownership cap than adaily newspaper?

* How should television gations and radio Sations be "weighed” reldive to
each other? Should teevison gtations dways be given more weight under a
locd ownership cap than radio Sations? What if the televison Station at issue
was an independent station with no local news operation and the radio station
was an al-news gtation, such as WTOP herein Washington, D.C.? Canthe
Commission formulate alocd ownership limit that weighs particular media
outlets depending on the content of their programming (i.e., the more news
offered by an outlet, the greater weight given to that outlet under any loca
ownership limit)?*°

» How should the relative weights of broadcast televison stations and cable
systems be determined, given that cable systems carry dozens of channels of
programming and broadcast stations only one (at least in the andlog
environment)? Should the comparison change as televison broadcasters
convert to digita and have the capability to multicast? Or should the reletive

110 And even comparing outlets in the same medium would not aways be straightforward. Radio
gations, for instance, have widely varying Sgnd srength and coverage areas and sometimes
hours of operation.
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weight of cable systems and television stations depend on other factors, such
as whether the tdevison gtation in question has alocd news operation and
whether the cable system offersaloca or regiond news channd?

Clearly, cregting asingle local ownership rule under which al the mediainterests
controlled by a sngle entity would be counted or weighed and “capped” raises complex
questions of comparing media outlets of varying type and scope** The difficulty of rationdly
comparing and weighing widdy varying media outlets should lead the Commission to eschew
this approach, especidly in light of the Commisson’s god to establish judicialy susaineble

local ownership regulations.*12

Attempting to formulate for the first time asngleloca

ownership ruleis particularly ill advised in this regard, as determinations about the relive
“weight” to be accorded to media outlets under aloca cap would be ripe for challenge as
arbitrary and capricious by any entity who fdt disadvantaged by the Commisson’s
determinations!*® When these difficulties are combined with the additiona problems associated
generdly with voice tests (especidly in defining the gppropriate geographic market), then the

cregtion of asingle loca ownership rule appears overly complex, impracticable, and susceptible

1 Theoreticaly, the revenues of various media outlets could be used to represent the “weight”
that should be accorded to those outlets under asingle local ownership cap. But this measure
would aso fail, NAB bdieves, dueto the lack of accurate and available revenue information for
the various types of media outlets to be counted under a single rule gpproach. The Commission
amply would not have access to the revenue information needed to make this approach vigble.

112 See Separate Statement of Commissioner Kevin J. Martin to Notice (expressing hope that this
rulemaking proceeding will end “with a clear, reasoned and justified gpproach to ownership
restrictions that will withstand judicid scrutiny™).

113 See, e.g., Cincinnati Bell Tel. Co. v. FCC, 69 F.3d 752, 764 (6" Cir. 1995) (court found FCC's
rules prohibiting certain cellular providers from obtaining PCS licenses were arbitrary because

the Commisson faled to provide the “requisite reasoned basis’ for the prohibition, such as“a
supported economic judtification”); Petroleum Communications, Inc. v. FCC, 22 F.3d 1164,
1171-73 (D.C. Cir. 1994) (FCC acted arbitrarily and capricioudy in failing to differentiate

between licensees facing substantialy different circumstances, and neglected to “judtify its

failure to take account of circumstances that gppear to warrant different trestment for different
parties’).
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to successful legal chalenge. NAB sees no need for the Commission to adopt such a complex
new approach in light of its specific recognition of asmpler and less radical approach, as
discussed in Section V.

V. The Commission Should Eliminate Its Cross-Owner ship Rules And Maintain Limited
Same-Outlet Restrictions.

Inlight of the serious problems with ether a case-by-case gpproach or a single voice-
dependent local ownership rule, NAB urges the Commission to adopt another option mentioned
inthe Notice. Specificadly, the Commisson should (1) “diminate the cross-ownership rules
based on clear evidence” (which NAB discussed in detail in Sections11. and 111.) “that
Americanstoday rely on afar wider array of media outlets than they did decades ago, when the
cross-ownership rules were first adopted,” Notice a 1 110; and (2) maintain limited “redtrictions’
on “same-outlet” ownership in local markets so asto preserve “competition among those outlets
that directly compete with each other.” 1d. Congstent with this option, NAB urgesthe
Commission to repeal the newspaper/broadcast and radio/television cross-ownership rules, to
reform the televison duopaly rule so as to dlow the formation of duopoliesin medium and smdll
markets, and to comply with congressiond intent by giving full effect to theloca radio
ownership standards set forth in the 1996 Act.**

NAB bdieves this gpproach would have severd significant advantages. This gpproach is
lessradical and would involve less change for both the Commission and for regulated entities
than the creation of anew singleloca ownership rule covering al types of media, and would
therefore likely produce fewer unintended consequencesin the marketplace. Eliminating the

cross-ownership rulesthat, by their terms, address different types of mediawould aso reduce the

114 As expressed in joint comments filed today with the Network Affiliated Stations Alliance,
NAB aso supports retention of the national television ownership cap.
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need to formulate standards for comparing or weighing disparate media outlets/'voices. NAB
additiondly believes the retention of radio and televison ownership rules that are actualy based
on the structure of broadcast ownership in locd marketswill be both more adminigtretively
practicable and effective in promoting true competition in loca media markets than an ill-
defined and amorphous voicestest. Findly, this gpproach isfully judtified, given the lack of any
viable competition or diversity rationaes for retaining the cross-ownership rules.

A. The Newspaper/Broadcast Cross-Owner ship Rule Should Be Repealed.

NAB opposed the adoption of the newspaper/broadcast cross-ownership rulein the
1970s, and has since urged the Commission to reped the ban. AsNAB argued in detall in earlier

comments,1*°

the Commisson’ s absolute prohibition on common ownership of newspapers and
broadcast facilities in the same market has never been adequately judtified. Despite severd
attempts commencing in the 1940s to identify actua abuses or concrete problems presented by
newspaper ownership of broadcast outlets,*'® the Commission has consistently failed to establish
the existence of any comptitive or other harms arising from newspaper/broadcast cross-
ownership. Even in the order adopting the newspaper/broadcast cross-ownership rule, the
Commission found no evidence of “specific non-competitive acts’ by newspaper-owned stations
and no evidence of an effect on advertising rates charged by television stations as a result of

newspaper ownership. Second Report and Order in Docket No. 18110, 50 FCC 2d 1046, 1072-

73 (1975) (“Newspaper R&O”). The Commission aso found no evidence that newspaper-owned

115 See Comments of NAB in MM Docket Nos. 01-235 and 96-197 (filed Dec. 3, 2001); Reply
Comments of NAB in MM Docket Nos. 01-235 and 96-197 (filed Feb. 15, 2002).

116 See, e.g., Danid W. Toohey, Newspaper Ownership of Broadcast Facilities, 20 Fed. Comm.

B.J. 44 (1966) (describing FCC's mgor investigation in the 1940s of newspaper ownership of
AM and FM gations).
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gations had falled to serve the public interest or had performed less well than other stations. 1d.
at 1073, 1075, 1078. To the contrary, the FCC's own study concluded that newspaper-owned
televigon gations showed a“ gatisticaly sgnificant superiority” over other televison sations
“inanumber of program particulars” 1d. at 1078 n. 26.**" Faced with thislack of an evidentiary
bassto judtify agtrict cross-ownership ban, the Commission, in adopting the rule in 1975, was
forced to speculate about the entirely “theoretical increasein . . . diversity which might follow”
from the rule' s gpplication. 1d. at 1078, 1083 (also referring to the “mere hoped for ganin
diversty” semming from operation of the rule) (emphasis added).

Given the speculative and unsubstantiated nature of both the record and the FCC's
diversity rationale for adopting the cross-ownership prohibition in 1975, any court reviewing an
FCC decision to retain the ban today would expect the Commission after “years of experience’
with the rule, to produce “evidence’ indicating that the rule has “achieve[d]” the diversty
“benefit[] that the Commission atribute[d] to” it. Bechtel 11, 10 F.3d at 880. Itisclear,
however, that the Commission has even less basis for retaining the newspaper cross-ownership
rule today than it had for adopting the rule in the less competitive and less diverse media
environment of 1975, and therefore the Commission mugt, under the Section 202(h) biennia
review requirement, “reped or modify” it.

Certainly no competition-related rationale can serve to judtify retention of the newspaper

cross-ownership ban today. As previoudy described, the Commission did not rely on

17 Specificaly, the Commission found that co-located newspaper-owned television staions
programmed 6% more locd news, 9% more loca non-entertainment programming, and 12%
more tota local programming including entertainment than did other televison Sations
Newspaper R& O, 50 FCC 2d at 1094, Appendix C. Another study similarly found that
“tdlevison gations co-owned with a daily newspaper in the same local market broadcast 41
minutes more of loca programming” in the composite weesk examined “than televison Sations
that were not cross-owned.” Busterna, Television Station Ownership at 65.
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competitive concerns when adopting the rule in 1975, and such concerns clearly cannot warrant
its retention in today’ s greatly more competitive media marketplace. See, e.g., OPP Video Sudy
a ii (detaling the “increasaingly competitive’ video marketplace). Studies previoudy submitted
to the Commission have demondtrated, moreover, that permitting newspaper/broadcast cross-
ownership should raise no serious competitive concerns. '8

Beyond creating a much more competitive media marketplace, the vast proliferation of
broadcast and nonbroadcast media outlets has aso greetly expanded the array of viewing and
listening choices available to consumers!*® Today consumers aso utilize awide range of media
for both entertainment and informationa purposes and regard these various sources as
subdtitutable to a sgnificant degree. See Wadfogel, Consumer Substitution Among Media and
the Nielsen Consumer Survey, discussed in Section 111.C.4. These and other studies have dso
shown that consumers, due in large part to the emergence of cable television and the Internet,
rely to asgnificantly lesser degree on daily newspapers and broadcast televison sations for

news and information than in the past. See Nielsen Consumer Survey at Tables 008, 016, 079

118 See, e.9., Kent Mikkelsen, Economists Incorporated, Horizontal and Vertical Sructural Issues
and the Newspaper-Broadcast Cross-Ownership Ban (Dec. 2001), attached as Appendix IV to
Comments of Newspaper Association of Americain MM Docket Nos. 01-235 and 96-197 (filed
Dec. 3, 2001) (showing thet the level of concentration of newspaper and broadcast advertising
revenues had decreased about 40 percent from 1975 levels); Economists Incorporated, Structural
and Behavioral Analysis of the Newspaper-Broadcast Cross-Ownership Rules, attached as
Appendix B to Comments of Newspaper Association of Americain MM Docket No. 98-35 (filed
July 21, 1998) (study of over 1400 daily newspapers provided no indication that cross-owned
newspapers charged higher advertising prices than other newspapers); Ex Parte of Media
Generd, Inc. in MM Docket Nos. 01-235 and 96-197 (filed May 31, 2002) (attaching
memorandum summarizing existing empiricd literature on the economic effects of cross-media
ownership, which amost uniformly concludes “that cross-ownership has no effect on advertising
prices or actudly reduces them”).

119 The FCC Media Outlet Sudy, the Hearst-Argyle Media Voices Survey, the BIA Out-of-Market
Voices Study, and other studies discussed in Section |1. clearly demonstrate the wide array of
broadcast and nonbroadcast outlets now available to consumersin loca markets of dl sizes.
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(reporting that more households subscribe to cable than to a daily newspaper and that cable
strongly competes with broadcast television for viewers for both nationa and loca news). The
Pew Research Center for the People & the Press has a so documented the growth of cable and
the Internet as competitors to broadcast stations and daily newspapers. Beyond describing the
ggnificant dedlinein viewership for loca and nationa broadcast television news (as discussed in
Section 111.C.4.), the Pew 2002 News Report documented the continuing decline in newspaper
readership, especialy among people under 30 but even among those in the 35-49 age category.
Seeid. a 3-5, 10 (in just the past five years, the percentage of people who responded “yes’ when
asked if they had a chance to read a newspaper yesterday declined by nine percent).?°

Not only do consumerstoday clearly rely less on daily newspapers and tlevison
broadcast sations for news and information than in 1975, available studies indicate thet
commonly owned media outlets are cgpable of providing diverse viewpoints on issues of public
concern, including politicd and campaign issues. See Hicks and Featherston, Duplication of
Newspaper Content at 551-53 (study found that jointly owned newspapersin the sameloca
markets provided diverse and nonduplicated content and opinion). More recent studies of jointly
owned newspapers and broadcast gations have specificaly found that such common ownership
did “not result in a predictable pattern of news coverage and commentary on important political
events between the commonly-owned outlets.” Pritchard, Viewpoint Diversity Study, Discusson

Section. See also Section [11.C.3.

120 The Newspaper Association of America (“NAA”™) has dso reported on the declining
penetration rates of dl traditional news media, including newspapers, televison and radio, due to
competition from other media. See NAA, Leveraging Newspaper Assets: A Sudy of Changing
American Media Usage Habitsat 4-7, 20 (2000) (specificaly finding that people between the
agesof 18 and 24 are just “as likedly to use the Internet for news and information asthey areto
read a newspaper,” and that, even among 18-34 year olds, the audience for newspapersis*“only
dightly larger” than the audience for the Internet).
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In light of these studies, the speculative diversity rationae underlying the adoption of the
cross-ownership rule can no longer be regarded as sufficient judtification for retention of the ban.
Thisis especidly true giventhe ban' s gpplication to only broadcast sationsand daly
newspapers. Due to the emergence of cable television as a sgnificant source of news and
information, arule that, for example, prevents the common ownership of asngle radio station
(which might well be music, rather than news, oriented) and a daily newspaper, but permits the
common ownership of adaily newspaper and a cable system (even one providing both nationa
news services and alocd or regiona news channd), isa“glacid remnant[] of aregulatory ice
®e.anl

But even beyond the Commisson’s padt failure and continued inability to judtify the
newspaper/broadcast cross-ownership rule on either competitive or diversity grounds, the record
before the Commission now makes the case for diminating the rule compdlling. AsNAB and
many other commenters explained in previous comments, newspaper/broadcast combinations
would alow both newspapers and broadcasters — which are facing unprecedented competition in
adigita, multimedia environment — to maintain ther finanaa viability and to strengthen tharr
operations, especidly in smdler markets. For example, a study conducted for NAB in 1998
concluded that alowing newspapers and broadcast stations to combine “would have a positive
economic impact upon these businesses’ by increasing “operating cash flow” between “9% and
22%" and “could have a gnificant impact on efficiency of operationsin smaller markets,

epecidly for margindly performing newspaper and tevison sations” Bond & Pecaro Study

121 Testimony of Jeffrey A. Marcus, President and Chief Executive Officer, Chancellor Media
Corporation, Transcript of FCC En Banc Hearing on Loca Broadcast Ownership at 66 (Feb. 12,
1999).
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at 5,26.1%2 Asset forthin detail in Section V.C., television broadcasters in smaller markets
(particularly those who are not the ratings leader in their markets) are currently facing
unprecedented financid chdlenges. Some smal and medium market television broadcasters
have consequently aready experienced difficultiesin maintaining their local news operations,
and many more are likdly to struggle to retain these operations in the future, especialy asthey
bear the considerable costs of their trangtion to digital broadcagting. The reped of the
newspaper/broadcast cross-ownership rule would therefore help maintain the financid viability
of broadcast and newspaper operationsin smaler markets, forestdl likely cut backsin loca
televison news services, and even encourage the development of new broadcast news
operations.*® In thisway, repedl of the cross-ownership rule should enhance both diversity and
locdism.

In addition to precluding the efficiencies and the economic and public interest benefits
that would flow from the joint ownership of traditional newspaper and broadcast outlets (see
Bond & Pecaro Sudy at 5, 26), the cross-ownership rule inhibits broadcast and newspaper
entities from pooling resources and expertise to create new innovative media services, especidly
on-line services that have features of both the eectronic and print media or services using the

cgpabilities of digitd televison. See Notice at 1 68 (inquiring how ownership rules affect

122 Accord Lorna Verddi, Carpooling on the Information Superhighway: The Case for
Newspaper-Television Cross-Ownership, 8 St. Thomas L. Rev. 349, 365-66, 369-70 (1996) (cost
savings from alowing newspaper/broadcast combinations “ could mean the difference between
extinction and surviva for some newspapers and televison stations,” and should “encourage

better local service by rewarding production of loca news with increased revenue from multiple

uses of the same production resources’).

123 See, e.9., M Street Daily at 1 (Dec. 7, 2001) (reporting that newspaper publisher Knight-
Ridder is*poised to buy” radio stations “it could flip to dl-news’ if FCC relaxes
newspaper/broadcast cross-ownership rule, and aso speculating that other newspaper owners,
particularly Gannett, would “return to radio” if the rule were relaxed).
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innovation by broadcasters). A mgor study submitted to the Commission in 1998 confirmed
that, due to the development of new media such as the Internet, “the benefits of cooperation
between traditional newspaper and broadcast operations’ have increased.*?* Thus, the costs of
the cross-ownership ban have correspondingly increased. Besen and O’ Brien Economic Study at
1, 7 (*consumers of information may experience higher prices, less atractive product offerings,
or dower innovation than if owners of broadcast stations and newspapers were free to operate
under common ownership”).12° Espedidly in light of the severe finandid difficulties recently
experienced by awide range of communications businesses and Internet ventures, the combined
expertise and resources of newspaper and broadcast operations are needed more than ever to
ensure the full development of new, innovative media services®

In sum, NAB urges the Commission to “reped” the newspaper/broadcast cross-
ownership prohibition because it is*no longer in the public interest.”  Section 202(h), 1996 Act.
The Commission had no concrete evidence or even a sound rationde for adopting thisrulein
1975, as it merely reflected the (now outmoded) regulatory philosophy of promoting the
maximum diversty of ownership & al costs. See supra Section 111.C.1. But regardliess of the

Commission’s unsupported speculaions about “ mere hoped for” gainsin diverdty resulting from

124 Stanley Besen and Daniel O’ Brien, Charles Rivers Associates, Inc., An Economic Analysis of
the Efficiency Benefits from Newspaper -Broadcast Sation Cross-Ownership, attached as
Appendix B to Comments of Gannett Co., Inc. in MM Docket No. 98-35 (filed July 21, 1998)
(“Besen and O’ Brien Economic Sudy”).

125 Accord Verddi, Carpooling on the Information Superhighway at 364-65 (the “societal
benefits of encouraging loca news outlets to pool resources and invest in innovations have come
to outweigh the potentia harm” of newspaper cross-ownership).

126 See Toohey, Newspaper Owner ship a 54 (recognizing in the 1960s the “highly significant”
advantages that a newspaper would bring to a new media operation, especidly for services
“which are undevel oped and which demand a good ded of staying power and patience before
their unrealized potentia will bring profits’).
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the rule, Newspaper R& O, 50 FCC 2d at 1078, the cross-ownership prohibition, a the best, is
anachronidtic in today’ s digital environment. And & the worgt, the rule actualy operatesto harm
diversty, locdism and innovation by inhibiting the development of new media services and by
precluding struggling broadcast and newspaper entities (particularly those in smal markets) from
joining together to improve, or at least maintain, existing local news operationsin the current
competitive marketplace.

B. The Radio/Televison Cross-Owner ship Rule Should Also Be Eliminated.

The radio/tdlevison cross-ownership, or one-to-a-market, rule has aways rested on a
fragile foundation. A closdly divided Commission first adopted the rule in 1970 in an effort to
maximize the “divergty of ownership” in eech locd area. First R& O, 22 FCC 2d at 311
(adopting order essentidly precluding any single entity from owning more than one broadcast
dation of any kind in the same locd market). Dissenting Commissioners at the time strongly
criticized the rule and this rationae for it,*2” and, in fact, the origind rule was quickly amended
on reconsderation to permit the ownership of AM-FM combinations. See Memorandum
Opinion and Order in Docket No. 18110, 28 FCC 2d 662, 671 (1971).

By 1989, moreover, the Commission, as discussed in Section 111.C.1., had explicitly
rejected the position that * pursuing maximum ownership diversty” dways served “the public
interest,” and consequently relaxed its prohibition against the common ownership of radio and

televison gationsin the same market. Second Report and Order, 4 FCC Red at 1743. Congress

127 See Dissenting Statement of Commissioner Robert Wells, 22 FCC 2d at 336-37 (stating that
he had “no doubt” that the radio/television cross-ownership rule would “disserve the public
interest,” and that the mgority had smply “positfed]” that “maximum diversity” of ownership
was an gppropriate god “with very little andyss’ and with “little gppreciation of, or atention to,
possible consequences’ of this decision “on broadcast service to the public”). See also
Concurring and Dissenting Statement of Chairman Dean Burch, 22 FCC 2d a 335 (complaining
that Commission had adopted “arule which gpplies to areas of ownership least needing attention,
if a dl”).
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in the 1996 Act directed the Commission to consider further relaxing the cross-ownership rule,
and in 1999, the Commission amended the rule to its current form. See Local TV Ownership
Order, 14 FCC Red at 12908.'%

The Commission should now take the final step and reped the radio/television cross-
ownership rule which, in its current form and under current market conditions, does nothing to
advance the public interest. See Notice at 1 100 (asking whether rule till serves the public
interest). Indeed, the radio/television cross-ownership rule today primarily servesto limit radio
gation ownership arbitrarily. For example, the rule does not permit — under any circumstances
and even in the largest markets — the common ownership of the maximum number of radio
gations alowed under the local radio ownership rule (eight) and even asingle tlevison station.
The rule, however, dready alows the common ownership of two television ations (the
maximum number permitted under the television duopoly rule) and up to six radio sations.
Repedl of the radio/tdevison cross-ownership rule would, as a practica matter, only permit the
common ownership of one or two additiond radio sations, in conjunction with atelevison
gaion, in the largest markets.

Given the very limited effect of areped of the cross-ownership rule, the Commission
will find it difficult to contend thet the rule€ s dimination will harm the public interest, especidly

in today’ s competitive mass mediamarketplace. In light of the growth of broadcast and

128 The rule now permits a party to own atelevision station (or two television sations if dlowed
under the tdevison duopoly rule) and any of the following radio station combinaionsin the
same market: (i) up to six radio stations in any market where at least 20 independent voices
remain; (ii) up to four radio stations in any market where at least 10 independent voicesremain;
and (iii) one radio gtation regardless of the number of independent voices in the market. In
addition, in those markets where the cross-ownership rule permits parties to own eight outletsin
the form of two televison gations and six radio sations, the Commission will dlow them to own
onetdevison station and seven radio stationsinstead. For purposes of thisrule, the Commission
counts televison gations, radio stations, daily newspapers and wired cable services as “voices.”
47 C.F.R. § 73.3555(c).
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nonbroadcast media outlets in al markets since the 1970s (see supra Section 11.), the
Commission cannot reasonably contend thet reped of the rule will adversdly affect the
availability of diverse programming or viewpoints. NAB has described the expansion in the
array of viewing and ligtening choices available to consumers as aresult of the proliferation of

al types of mediaoutlets. See supra Section [11.A. And as previoudy shown (see Section
[11.C.), consumers are not uniquely dependent on radio and broadcast television outlets for either
entertainment or for informational purposes, but they utilize awide variety of media (especidly
cable and satellite televison) to obtain entertainment, news and informetion and regard these
various sources as subgtitutable to a sgnificant degree. The Commission can therefore no longer
plausbly assert that the radio/televison cross-ownership rule must be retained to ensure a
diversity of entertainment and informational sources for consumers.

In addition, NAB emphasizes that the rule — like other broadcast-only redrictions—
disadvantages loca broadcagters in today’ s competitive multichannel environment. For
example, the rule prohibits the owner of a single broadcast televison sation in alarge market
from aso obtaining the maximum number of radio stations permitted under the local radio
ownership rules (eight), but does not preclude a cable operator with amonopoly position in the
local MVPD market from acquiring up to eight radio stationsin that market.1>® With tdevision

and radio broadcasters facing unprecedented competition from cable, DBS, satellite and Internet

129 And as aresult of the recent eimination of the cable/broadcast cross-ownership rule, aloca
cable monopolist can now acquire in the same market one or two broadcast televison sations
(depending on the size of the market) and multiple radio sations.
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radio, and other video and audio programming sources, a cross-ownership rule applicable only to
local broadcast radio and television stations is inequitable and outdated.**°

Accordingly, the Commisson should diminate the radio/tdevison cross-ownership rule.
It is no longer needed to ensure diversity, and primarily servesto limit radio station ownership
arbitrarily and to handicap broadcagtersin their efforts to compete in today’ s chalenging digital
marketplace. See Bechtel |, 957 F.2d at 881 (FCC has “duty to evduate its policies over time,”
especidly if “changesin factud and legd circumstances’ occur); Section 202(h), supra.
Particularly if the Commission decidesto retain the locd radio ownership rule and the television
duopaly rule in some form (as NAB has in fact recommended in these comments), no plausible
reason exists to also retain the cross-ownership rule, as any diversity or competition concerns can
be addressed more directly by these other locdl rules.

C. The Commission Should Reform the Televison Duopoly Ruleto Allow
Duopoliesin Medium and Small Markets.

In light of the dedlining financid position of medium and smal market tdlevison
gations, the Commission should reform the teevison duopoly rule to dlow the formation of
duopoliesin those markets. NAB proposes a new rule, based on stations' viewing shares, that
would provided needed financid relief for lower-rated stations (which are particularly struggling
financidly), while dill promoting diversity and competition by preventing the combination of

two higher-rated stations in the same market.

130 As st forth in Section 111.A., the Commission itsdlf has documented adight fdl in the

average number of radio listenersin recent years, possibly due to competition from CDs and
downloaded MP3s. FCC Radio Trends Report a 19. The Commission has adso concluded thét,
beyond cable and DBS, other competing video programming sources, including videos, DVDs,
video games and Internet video streaming, may become sgnificant in the marketplace. OPP
Video Study at 75.
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1. Television Broadcastersin Medium and Small Markets Are Facing
Unprecedented Financial Pressures.

A number of factors— including the growth of new competitors, the cost of the digita
televison (“DTV”) trangtion, and the decline in the compensation payments made by networks
to affiliated ations — have combined to squeeze “profitsin the smdler markets. . . like never
before.”*3! Substantial evidence discussed in detail below clearly demonstrates the declining
financid pogtion of medium and smal market television broadcasters, and the particularly
perilous financid Stuation of the lower-rated stations in these markets. These unprecedented
financid pressures will thregten the long-term viability of lower-rated smaller market Sations as
independent entities, and will dso thresten the continued viability of many locd news
operations, especialy in medium and small markets**?

As documented in numerous press reports and sudies, severd factors have combined to
place unprecedented financial pressures on television broadcasters today, especidly thosein
gsmaler markets. Many televison dations, particularly those in medium and smal markets, are

sruggling to pay for the trandtion to digital broadcasting. The cogts of the DTV trangition, in

both absolute and relative terms, are quite high.** The estimates of these costs “vary but they

131 Steve McClelan, Small Towns, Big Problems Broadcasting & Cable at 20 (Aug. 6, 2001)
(describing the difficult economic circumstances faced by televison stations in markets ranked
75" and below).

132 See, e.g., McClelan, Small Towns, Big Problemsat 20; Steve McClelan and Dan Trigoboff,
Benedek Couldn’t Hang On, Broadcasting & Cable at 6 (April 1, 2002) (reporting bankruptcy
filing of Benedek, the owner of 23 medium and small market afiliates); John Smyntek, Local TV
Landscape Could Change, Conditions Ripe for Station Consolidation, Detroit Free Press at 6E
(Oct. 31, 2001) (anticipating consolidation in ownership of Detroit’ stelevison sations duein

part to poor revenue performance “that will force some smdl owners with heavy debtsto sdli”).

133 These cogts indude “investing in a considerable amount of new equipment including anew
trangmitter and antenna, and possibly anew tower.” BIA Financid Network, Inc., Sate of the
Television Industry 2001, Ownership Report: What Is Owned by Whom and Where at 7 (2001)
(“BIA TV Industry Report”). Broadcasters must aso replace studio equipment, obtain digital
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range between $1 million for agtation to Smply retransmit just network programming to as
much as $20 million for a station with extensive news operations.” BIA TV Industry Report at 7.
Other estimates have placed the “ average costs’ of “building DTV” as between $2-$3 million per
gation. GAO Digital Report at 17. While these codts represent substantial outlays for al
broadcasters, they are “overwheming” for “many mid sized and small market stations and lower
revenue gationsin larger markets” BIA TV Industry Report at 9. Indeed, for stations with
annua revenues below $2 million (which tend to be in the smdlest 100 DMAS), transition
expenses average a staggering 242 percent of annua revenues, but these expenses represent only
11 percent of annua revenues for large market stations that were required to be transmitting in
digital prior to May 2002. GAO Digital Report at 18.134

Beyond greatly increased expenses due to the DTV trangtion, local broadcasters are aso
facing adeclinein overal revenues as a result of reductions in network compensation payments
to affiliated stations. In recent years, the broadcast networks have cut the compensation fees that
they traditionaly paid to Sationsthat carry their programming, and many expect compensation

payments to be diminated entirdly in the future**®> A new study on the finances of television

programming, and “incur the costs of running two dations[i.e., an analog and adigital] during
the trangition period.” Genera Accounting Office, Report 02-466, Many Broadcasters Will Not
Meet May 2002 DTV Deadline a 9 (April 2002) (“*GAO Digital Report”).

134 See also BIA TV Industry Report a 8 (for medium and small market stations, DTV costs“in
many cases equd[] alarge percentage of the present fair market value of the existing sations
without any strong indication that the digita transmission would generate immediate additional
revenues’); David Lieberman, Small TV Sations Reel Under Order to go Digital, USA Today at
1B (duly 17, 2002) (industry andysts agree that small market stations have serious problems with
financing digitd trangtion, as smdl station owners are “lucky” to make “$300,000 ayear in free
cash flow,” and “[i]t can cost $3 million to convert to digitd”).

135 See, e.g., Katy Bachman, Nets vs. Affiliates Battles Continue, Mediaweek (April 8, 2002) (“all
Big Three networks recently have negotiated contract renewas with affiliates that eventualy

wean the gations off compensation”); Bill Carter, A Struggle for Control, New York Times at

C1 (April 23, 2001) (“networks are rapidly ending the compensation fees they have traditionaly
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gations in medium and small markets specificaly showed that network compensation to
affiliated stationsin DMAs ranked 51-175 did decline substantially from 1997 to 2001.2%°
Sations in these amdler markets, which have thinner profit margins than sationsin larger
markets, will aso be disproportionately adversely affected by further reductions, or by the
dimination, of network compensation.*®’

Loca television broadcasters are, of course, bearing the expenses of the DTV trangition
and the loss of network compensation a the same time they are facing ever increasing
competition from cable and other MVPDs. As described in Section 111, televison broadcasters
face " continuing audience fragmentation” and “pressure on broadcast advertising revenues,”
especidly as “cable systems are becoming stronger competitorsin the loca advertisng market.”
OPP Video Sudy at ii, 135. These three factors— the cogts of the digitd trangition, reductionsin
network compensation, and increased competition — have dl combined to cregte a chdlenging
competitive environment even for top-rated sationsin smdler loca markets. And for lower-
rated gationsin medium and smal markets, these factors have resulted in financid pressures that
threaten the continued viability of these Sations.

A new report on the financid position of televison gations in medium and smdl markets

clearly demondrates the dire financid Stuation of stations, especidly lower-rated ones, in these

paid to the gations that carry their programming”); Steve McClellan, Chris-Craft Sations Re-Up
with UPN, Broadcasting & Cable at 98 (Jan. 22, 2001) (although UPN paid compensation to
dfiliates in the past, new affiliation agreement with Chris-Craft stations “ does not provide for

any”).

136 See Attachment C, NAB, The Declining Financial Position of Television Sations in Medium
and Small Marketsat 5-9 (Dec. 2002) (“TV Financial Report”) (showing average declines of
33%, 13%, 22%, 20% and 37%, respectively, in market groupings 51- 75, 76-100, 101-125, 126-
150 and 151-175).

137 See, e.g., McClelan, Small Towns, Big Problemsat 20 (profit margins, which have never been
substantia for televison gationsin small markets, may dissppear atogether if network
compensation is further reduced or diminated).
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markets. See Attachment C, TV Financial Report. Thisreport examined the profitability of
ABC, CBS, Fox and NBC &ffiliated televison gationsin DMAs ranked from 51-175 in 1993,
1997 and 2001.2*8 The report in particular compared the cash flow and pre-tax profits of the
average high-rated station in these markets to the cash flow and profits of the average low-rated
station. The results unequivocaly demondrate the declining financid position of many sations
in smaler markets, especiadly the lower-rated stations. See TV Financial Report at 4, 10. These
gtations not only showed declining profitability from 1993 to 2001, but, as of 2001, the average
low-rated station in markets 51-175 showed negative profitability. 1d. at 4-9 (showing a
percentage decline in pre-tax profitability of 124% or greater in dl market groupings from 1993-
2001, and showing actual losses for these low-rated stations in al market groupsin 2001).
Indeed, the financia Stuation of television broadcagtersis so dire that even the highest-rated
gaionsin many medium and small markets are experiencing flat or declining profits. Seeid. at
5-9 (showing flat or declining pre-tax profits for the average high-rated station in markets 51- 75,
76-100, and 126-150).1%°

Clearly, many televison gations today in medium and smal markets are struggling to
achieve profitability. Thefinancid pressures on those stations that are not the ratings leader in
their markets are particularly acute, and obvioudy thresten the long-term finencid viability of
such gations. The average low-rated station in markets 51-175 showed negative profit in 2001,
and the financia Stuation of these sations will in al likeihood continue to worsen. As
discussed above, network compensation payments are expected to be further reduced or even

eliminated in the future. The 2001 data utilized in this report, moreover, does not fully reflect

138 None of these yearsinvolved anaiona dection to avoid the sometimes inconsistent impact of
politica advertising.

139 And cartainly if many of the highest-rated stations in these smaller markets are struggling, the
mid-rated televison stations must be experiencing finandd difficulties aswell.
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ether the cost of completing the DTV trangtion or the cost of operating dua andlog and digita
stations during the transition period.**° Thus, the aready poor financia position of lower-rated
gationsin medium and small markets will amost certainly continue to worsen over time,
thereby caling into question their viability as independent operations.

2. The Declining Financial Position of Smaller Market Televison
Broadcasters Threatensthe Viability of their Local News Operations.

Even assuming that many tdevison ationsin medium and amdl markets will, through
cogt cutting and other means, somehow maintain their viability as independent entities, these
gations (and not just the lowest-rated ones) will very likely be forced to cut back or diminate
their local news operations. A number of gations— specificdly citing such factors asthe
expenses of digital conversion, reductions in network compensation, and declining advertisng

revenue — have dready diminated their local news operations.*** And asthe financid situation

140 Srations in these smaler markets were not required to be on the air with adigitd signd until
May 2002, and the considerable mgjority of these stations were not able to meet this deadline.
Thus, financid data from these sations for 2001 very likely does not reflect the full cost of the
DTV trangtion, and certainly does not include the expense of “running two gations
smultaneoudy during the trangtion period,” which will be substantid. GAO Digital Report at 9,
16 n.27.

141 See, e.g., TV News: Down the Tube, Columbia Journdism Review at 8 (Sept./Oct. 2002)
(identifying eght televison gtations in markets such as Kingsport, TN, Evansville, IN and
Marquette, M| that “have scrapped their locally produced newscasts’ in recent months dueto a
dumping economy, adrop in network compensation, and digitd trangition costs); Bye Bye,
News, Broadcasting & Cable at 40 (Jan. 7, 2002) (reporting that ABC affiliatesin severd
markets, including St. Louis, have diminated local news due to wesk economy, declinein
advertisng revenues and compstition); Dan Trigoboff, Live at 11? Maybe Not for Long,
Broadcasting & Cable a 29 (Feb. 11, 2002) (questioning whether local markets can sustain as
many teevison news departments and newscadts as currently exist); Dan Trigoboff, The News
Not Out of Topeka, Broadcasting & Cableat 12 (April 22, 2002) (reporting on ending of local
news at a Topeka station); R. Routhier, WPXT Dropping City’s Only 10 P.M. Newscast, Portland
Press Herdd at 1B (June 11, 2002) (reporting on dropping of newscast in Portland, Maine); Dan
Trigoboff, CBS Drops News in Detroit, Broadcasting & Cable at 12 (Nov. 25, 2002) (original
newscasts no longer to be aired on CBS dation in Detroit).
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of stations, especidly lower-rated ones, in medium and smal markets continues to worsen, many
of these stations may have no choice but to cease their local news operations.#

A new study by the media research and consulting firm of Smith Gelger demondtrates the
likelihood that a number of smaller market sations may eiminate their loca news operations.
According to Smith Geiger, “the continuing profitability of alocd tdevison news operation is
now highly uncertain.” Attachment D, Smith Gelger, Newsroom Budgets in Midsize (51-100)
and Small Markets (101-210) at 2 (Dec. 2002) (“Newsroom Report”). Dueto increasesin the
number of loca broadcast television news providers in the 1980s and 1990s and the growth of
cable and satdllite, “it has never been more difficult for aloca televison station to attract an
audience,” and “[t]hislack of audience leads to lower Nidlsen ratings and lower advertising rates,
bringing the station reduced revernues overdl.” Id. And “while revenue is more and more
difficult to come by,” the “codts of starting up and maintaining aloca televison news operation
in medium and smal markets continue to increase,” particularly due to increased sdary and
benefits costs for news personndl. 1d. at 2, 13, 15.1*° NAB’s TV Financial Report in fact
confirms the increasing news expenses of sationsin medium and small markets. Seeid. at 5-9
(showing that from 1993 to 2001, the average news codts of affiliated sationsin DMAs51-176
increased 71%, 104%, 58%, 56% and 82%, respectively, in market groupings 51- 75, 76-100,

101-125, 126-150 and 151-175).

142 See, e.g., McCldlan, Small Towns, Big Problemsat 20-21 (network compensation, which is
decreasing and may be ended atogether, “is the sole source of funding for key serviceslike local
news operations’ in smal markets, and the owner of sationsin Glendive and Billings, Montana
and Alpena, Michigan stated that the loss of compensation “would force him to reconsider the
viahility of continuing hisloca news operations’).

143 For a station in markets 51-100, the total annual budget for an average news operation was
estimated at $5,260,000, while the average start-up costs for a news operation in these markets
was estimated at $8,225,000. For a station in markets 101- 210, the total annua budget for an
average news operation was approximated at $1,780,000, while average start-up cogts for anews
operation in these markets was estimated at $2,700,000. Newsroom Report at 3-4; 8-9.
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Moreover, acquiring aternative programming (such as syndicated programming)
“represents amuch lower cost than news production,” and, consequently, the “average profit
from acquired programming is likely to be dightly higher than that from news operations’ for
average daionsin both medium and smal markets. Newsroom Report at 13-14 (estimating that
aloca gation in amedium and in asmall market would earn, respectively, 5% and 30% higher
profits annually from syndicated programming than from loca news programming even though
the advertising revenue from syndicated programming is lower than from news, due to the lesser
expense of the acquired programming). For these reasons, “loca stations may look to exit the
local news businessin favor of lower codts propositions,” such as syndicated programming. Id.
at 13.

Given the increasing cogts of maintaining local news operations, as documented by Smith
Geger and NAB, and the declining financid position of medium and smal market televison
broadcasters, as shown by NAB, one can only expect that more and more stations in smaller
markets — especidly lower-rated stations that are struggling to make any profits today — will
“choose to forego their news’ for the “cheaper, less financidly risky, and often more profitable
option of acquired programming.” 1d. a 15. It dso seems highly unlikdly that any ationin
these smdller markets, which currently does not offer local news, would commence a news
operation, due to the considerable start-up costs associated with news operations and the

financia challenges currently facing smaller market broadcasters generdly. 144

144 For example, in markets 101-210, Smith Geiger estimated the totd start-up costs in the first
year of anews operation to be $2,700,000. A televison news operation of this size would aso
not be * projected to become cash flow positive’ until “year 6,” and an investor in such an
operation could not expect to “fully recoup her initid outlay” until “year 13.” Newsroom Report
a9, 11. Start-up news operations in markets 51- 100 would have asmilarly lengthy time frame
for achieving a pogtive cash flow and any return for investors. Seeid. a 6, 15. Inlight of these
costs and expected returns, it would appear quite unlikely that, if agtation in asmal market were
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Thus, the case for reforming the television duopoly rule to dlow duopolies in medium
and small marketsis clear. Smaler market television broadcasters (especialy those who are not
the ratings leader in their markets) are experiencing serious financid digtress, which can only be
expected to worsen in the future. These financid problems are sufficiently severe to thresten the
long-term viahility of lower-rated stations, and will, a the least, threaten the continued viability
of the local news operations of many smaler market sations, even those not among the lowest-
rated. Permitting common ownership of two gations in medium and smal marketswill provide
greatly needed financia relief to stationsin these markets1*° help ensure the viahility of locdl
news operations a smaler market stations, and strengthen local broadcasters in competing
againgt cable and other MVPDs#® Indeed, due to the recent judicial dimination of the
cable/broadcast cross-ownership rule, a cable system operator with amonopoly postion in the
loca MVPD market can now acquire alocdl televison broadcast sation, while the owner of a
sngle televison gation cannot acquire control of alicense for a second broadcast channd in
most DMAs. This stuation is highly inequitable and unfairly congtrains broadcasters from

competing in today’ s multichannd media marketplace.

to cease local news, another station would “step[] in to tekeitsplace” Id. at 15. Accord
Testimony of Royce Y udkoff, Managing Partner of Abry Partners, Inc., Transcript of FCC En
Banc Hearing on Loca Broadcast Ownership at 93 (Feb. 12, 1999) (in smal markets, televison
gation owners cannot afford to make the capital investments necessary “before turning the lights
on” aloca news operation, due to the high costs of “get[ting] the news on the air”).

145> See OPP Video Sudy at 134 (finding it “likely that the [earlier] rdlaxation of the tdlevision
duopoly rule. . . has strengthened the position of some of the formerly wesker Sations’).

146 See Haddock and Polshy, Bright Lines a 332 (caling on FCC to allow broadcast tdevison
duopalies to “intensify the pressure on cable systems from over-the-air competition”).
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3. The Commission Should Adopt a Presumptive“10/10" Rulefor Allowing
Television Duopoliesin all DMAs.

The current duopoly rule, with its eight-voice test, prevents the formation of even asingle
duopoly in medium and smal markets, and is therefore completely ineffective in ameiorating
the deteriorating financia condition of televison broadcastersin the mgority of markets. To
preserve the competitive and financia viability of televison saions and ther locd news
operations, especialy those in smaler markets, NAB urges the Commission to adopt a
presumption that television duopoliesin dl DMAs meeting a“10/10” standard are in the public
interest. Under this standard, two stations each with a year-long average 7:00 am.-1:00 am.
viewing share of less than 10 could be commonly owned, and a sation with aviewing share of
10 or more could be co-owned with another station with a share of less than 10. These viewing
shares are determined by Nielsen four times ayear, and they reflect each station’s share of total
viewing in each DMA, taking into account the viewing of broadcast Sations located outside the
market and of cable networks/channels. Given the Sgnificant competitive postion of MVPDsin
locd teevison markets today, any standard developed for arevised duopoly rule should
obvioudy take cable/satdllite, as well as broadcast, viewing into account.**”

This 10/10 standard should only be regarded as a presumption, and the Commission
should consider proposed combinations of stations not meeting this standard (such asthe
combination of two stations each with viewing shares of 10 or more, or triopolies) on a case-by-

case basis, depending on the circumstances of the individud gtations and the specific conditions

147 For purposes of applying the rule, the viewing shares of the stations proposed to be commonly
owned would be based on an average of the four Nielsen “books’ prior to thefiling of atransfer
or assgnment gpplication with the FCC. Use of the four latest Nielsen books will endble this
duopoly standard to reflect in aflexible manner the competitive conditions and the status of
individud gtationsin eech DMA asthey change over time. And asratings develop for
broadcasters digital tations, the combined viewing share of alicensee’sanalog and digita
channels should be utilized as the relevant share of that licensee for purposes of the rule.
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inthe DMA at issue. In determining whether to grant a requested waiver of the 10/10 standard,
the Commission should consder as asignificant factor whether any of the Sationsinvolved are
faled, faling or unbuilt. Failed, failing or unbuilt stations obvioudy cannot meaningfully
contribute to diversity or competition in amarket, and waivers of the 10/10 standard should
therefore be serioudy considered when one or more of the stations at issue fdl into these
categories.**® Specificaly with regard to the Commission’s standard for establishing that a
gation isfailing, awaiver gpplicant should not be required to show that the Sation in question is
inimminent danger of ether bankruptcy or “going dark.” Financid evidence showing the
dation’slack of viahility as a reasonably competitive independent concern should be
sufficient.°

Beyond waivers for falled, failing and unbuilt sations, the Commission, to promote the
trangtion to digita broadcasting in medium and smal markets, should aso consider as afactor

whether the grant of a requested waiver would facilitate astation’'s DTV trangtion. See Fifth

148 The FCC's current television duopoly rule indudes awaiver for failed, failing and unbuilt
gations. This current waiver sandard, however, requires al waiver applicants to demondrate
that the “in-market” buyer is the only reasonably available entity willing and able to acquire and
operate (or construct) the station, and that sale to an out- of-market buyer would result in an
atificidly depressed price. The Commission should, for any duopoly waiver standard adopted
in this proceeding, dispense with this requirement, which fails to promote diversity and
competition in locd markets. Given that the greatest economic benefits of common ownership
occur between gtations located in the same market, broadcasters trying to sdll failed, failing or
unbuilt gations are inherently unlikely to succeed in finding out- of- market buyers. Becausein-
market buyers would be best able to achieve the cost efficiencies associated with joint ownership
that are needed to revive faled and failing stations, the Commission’ s requirement that owners
of struggling, bankrupt or dark stations fruitlesdy search for out- of-market buyers condtitutes a
derile and burdensome exercise.

149 Certainly an gpplicant for a“failing station” waiver should not be required to demonstrate a
negative cash flow, as a positive cash flow does not necessarily demonstrate viahility.
Businesses with positive cash flow can il easlly fail, especidly if they are burdened with high
debt and interest obligations. Moreover, televison gations could achieve pogitive cash flows by
cutting services offered to the public, including local news, but that would not serve viewers or
the Commisson’ s diversity and localism gods.
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Report and Order, 12 FCC Red at 12812 (finding it “desirable to encourage broadcasters to offer
digital televison as soon as possble’). For insance, awaiver might be warranted in asmaller
market for two stations whose viewing shares are both 10 or higher, where competitive
conditions are such that even a station with a current viewing share of 10 is experiencing
financia stress and gppears unable to bear the high costs of the digital trandtion asan
independent entity. Given the Commission’s long-standing emphasis on the importance of loca
news and public affairs programming, waivers of the 10/10 standard should also be judtified to
permit duopolies, especidly in smaler markets, where stations each with a 10 share are
nonetheless unable to maintain sgnificant loca presences, including exiging loca news
operations, in light of stagnant or dedlining revenues and the well-documented risng costs of
news operations. And due to the high start-up costs associated with news operations, awaiver
might additionaly be warranted if its grant would permit the creation of aloca news operation
by a station previoudy offering no loca news**°

The advantages of this reformed duopoly rule are obvious and numerous. Asan initia
metter, theruleis clear and would be smple for the Commission and for licensees dike to
understand and apply. NAB’s proposed rule would provide greatly needed financid relief for
gations in medium and small markets that, as shown above, are facing serioudy declining
economic conditions. The rule would in particular provide regulatory relief for struggling low-
rated gtations by alowing two lower-rated stations to combine to form a stronger entity, or by

permitting a lower-rated station (many of which are currently or will in the future be

150 The Commission should further consider approving triopolies on a case-by-case basis. A
triopoly might be warranted, for example, in alarge market with ten or twelve or more gations,
especidly if the three stations combining dl had low shares. A triopoly under these
circumstances could enhance competition by alowing three weak stations to combine to become
aviable competitor to stronger sations in the market.
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unprofitable) to combine with a profitable, competitively viable higher-rated station. At the
sametime, NAB’s proposa would still promote the FCC' s traditiond gods of diversity and
competition by preventing the combination of two higher rated stations in the same market,
absent additional compelling circumstances.*®! NAB believes moreover that the choice of a 10
viewing share as the presumptive “ cut-off” point for alowing duopolies separates market leading
from non-leading Stations on a reasonably consistent basis across DMAS of varying size.
Permitting duopoliesin DMAs of dl sizes should aso promote competition in locd media
markets more generdly by enhancing the competitiveness of local broadcasters vis-a-vis cable
system operators.

NAB’s proposed rule would additionally promote the FCC' s localism gods by preserving
dationsin amdler markets, especidly lower-rated ones, which would in dl likeihood be ungble
to survive as independent entities on along-term basis. Enhancing the financid viability of loca
gationsin medium and smal markets by permitting duopolies would aso directly servethe
FCC'slocalism gods by preserving existing local news operations and promoting the

development of new ones.*>? Because the proposed 10/10 duopoly standard would enhance the

151 For example, the Springfield, Missouri DMA (#74) has six stetions (affiliates of NBC, CBS,
Fox, ABC, Paxson and WB). The NBC and CBS &ffiliates are the leading stations in the market,
earning average viewing shares of 21.3 and 14.3, respectively, which are much higher than the
6.5 and 5.8 shares earned by the Fox and ABC &ffiliates. (The Paxson and WB stations earn
negligible shares) NAB'’s proposed rule would prevent the two leading sationsin thisDMA
from combining, but would dlow any of the two lower-rated stations to be commonly owned,
and would dso dlow either of the leading stations to acquire one of the much lower-rated
gations. Thisrule would also promote competition in smaler markets where one gation is
clearly dominant. For example, in the Boise, Idaho DMA (#121), the NBC ffiliate leads the
market with a 26.0 share, while the ABC, CBS, Fox and UPN sations have shares of only 10.0,
9.0, 7.5 and 5.3. Under the proposed rule, any two of these much lower-rated stations could
combine to become a more effective competitor to the leading station in the market.

152 Available evidence suggests that permitting duopolies and Loca Marketing Agreements
would encourage commonly owned stations to start news operations for stations that previoudy
did not have them. Belo, for example, has started newscasts on stations that previoudy had no
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financid viability of locd broadcagters, their ability to continue airing loca news (particularly in
smaller markets), and their cgpability to compete more effectively with loca cable monopolidts,
NAB urges the Commission to adopt this proposa.

NAB aso stresses that the Commission should not limit the transferability of Sation
combinations properly formed under the 10/10 duopoly rule. Assume, for example, that the
licensee of a higher-rated television station acquires alower-rated station in the same market
under the 10/10 standard. The licensee then labors to improve the less successful station, and
eventudly that station’s viewing share risesto 10.0. The licensee ultimately decides to sl the
two gations, both of which now have an average viewing share of 10.0 or more. The
Commission should alow such aduopaly to be transferred intact to a new owner, rather than
force the licensee to split the two stations and find separate purchasers.*>3

If the Commisson were to place limits on the transferability of station combinations,
these limits will be disruptive and tend to discourage investment in broadcast sations. Once a
duopoly (or any other broadcast combination) has been properly formed under the local
ownership rules, such a combination should be fregly transferable to an entity with no other loca
dationsin the same service. Unlike the cregtion of a new broadcast station combinetion, the sale
of an existing combination cannot adversaly impact the leve of diversity and competition in the
loca market. However, requiring the separation of jointly owned stations would prove

disruptive and impracticable because commonly owned stations are very likely to have

local news operations when it acquired a second Station in severd markets, including Seettle,
Spokane and Tucson.

153 The FCC should aso grandfather dl existing duopoalies, formed under the current eight voice
test, even in the unlikely event that some of these duopolies do not meet the 10/10 standard.
NAB expects that existing duopolies will generaly meet the proposed 10/10 standard, given the
current requirement that at least one of the stations in a duopoly not be among the top four
ranked stations in a market.
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consolidated operations, personnel and equipment. Indeed, the forced separation of commonly
owned stations could negatively affect service to the public in the loca market because the
economic efficiencies associated with joint ownership — and the programming and other benefits
made possible by those cost savings— would be lost.

Presumably, it was considerations such as these that lead the Commission in previous
ownership rulemakings to not require the break up of station groups upon transfer or
assgnment.™®* NAB strongly recommends that the Commission follow its own precedent in this
regard, and recognize that requiring the break up of station combinations upon transfer only
“pendiz]eq enterprisesthat grow into stronger competitors,” which is not “consstent” with the
FCC s god “to promote robust competition.” Radio Reconsideration Order, 7 FCC Rcd at 6397.
For dl these reasons, NAB urges the Commission to refrain in this proceeding from placing
redrictions on the transferability of station combinations formed under any revised duopoly or
other loca ownership rule.

D. The Commission Has No Legal or Policy Basisfor Cutting Back on the L evels of
Local Radio Consolidation Permitted by Congress.

AsNAB argued in extensive comments submitted in the pending locd radio ownership
proceeding, *°° the Commission has no statutory authority — aswell as no basis grounded in

diversity or competition concerns— to override Congress judgmentsin the 1996 Act about

154 See Report and Order in MM Docket No. 91-140, 7 FCC Rcd 2755, 2783 (1992), recon.
granted in part and denied in part, Memorandum Opinion and Order and Further Notice of
Proposed Rulemaking, 7 FCC Rcd 6387 (1992) (“Radio Reconsideration Order™) (inrevisng
radio duopoly rules to include both numerica and audience share limitations, the Commission
determined not to “ require a multiple owner which acquired its stations in compliance with the
audience share and numerica tation limits. . . to bresk up its station group upon transfer or
assignment because the combined share of the group has grown to aleve exceeding the
[audience sharg] limit or the gpplicable numericd limit has changed’).

1% See Comments of NAB in MM Docket Nos. 01-317 and 00-244 (filed March 27, 2002); Reply
Comments of NAB in MM Docket Nos. 01-317 and 00-244 (filed May 8, 2002).
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ownership consolidation in loca radio markets. See Local Radio Ownership NPRM at 1{ 22-27
(inquiring whether the statutory numerical ownership limits were “definitive,” or whether the
Commission gtill possessed the authority to also consder diversity or competition factors when
evauating proposed radio transactions that complied with these limits). The recent radio market
studies conducted by the Commission for this comprehensive ownership proceeding have not in
any way dtered NAB’s conclusions.
1. TheCommission LacksAuthority to Override Congress Judgment asto
the Appropriate L evels of Ownership Concentration in Local Radio
Markets.

NAB initidly notesthat none of the FCC' s recent radio market research has any bearing
whatsoever on the Commission’slack of authority to override Section 202(b)(2) of the 1996 Act,
Pub. L. No. 104-104 § 202(b)(1), 110 Stat. 56, in which Congress expresdy established the
number of radio Stations that could be commonly owned in loca markets of varying sizes. As
NAB discussed in its commentsin the local radio proceeding (at 4-12), Congress judgments as
to what level of ownership concentration would serve the public interest are definitive, and the
Commission lacks the authority to override those judgments by preventing or delaying radio
transactions that are clearly permissible under Section 202(b)(1). Because “ Congress has
directly spoken to the precise question” of local radio ownership,>® the Commission “must give
effect to the unambiguoudy expressed intent of Congress’ by approving proposed radio
transactions that comply with the statutory ownership standards. Chevron, 467 U.S. at 843.

Moreover, as NAB explained in detail, the Commission cannot rely on its generdized
“public interest” authority under the 1934 Communications Act to nullify the specific judgments

that Congress made in Section 202(b)(1) about the acceptable levels of ownership concentration

136 Chevron, U.SA,, Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842 (1984).

85



and divergity in loca radio markets. Itisabasic rule of statutory congtruction that the “[g] pecific
terms’ of astatute “prevail over the genera in the same or another statute”*>” Beyond judicia
determinations that specific statutes such as Section 202(b)(1) cannot be “ controlled or nullified
by agenerd one” Morton v. Mancari, 417 U.S. 535, 550-51 (1974), the courts have more
particularly established that administrative agencies cannot rely on their generd authority to act
in the“public interest” or “public convenience’ if in doing so they ignore or contravene
congressiond intent embodied in a specific statutory provision.**® Indeed, the Commission
recently learned of the hazard of relying on its generd regulatory authority over broadcast
communications to judtify actions contrary to specifically expressed congressond intent. See
Motion Picture Association of America, Inc. v. FCC, 309 F.3d 796, 807 (D.C. Cir. 2002) (court
found that FCC had no statutory authority to “promul gete regulations mandating video
description” where Congress had only “authorized and ordered the Commission to produce a
report” on the subject) (emphassin origind).

Thus, based on relevant precepts of statutory construction and extensive applicable case
law, the Commission has a clear duty to “give effect” to the intent of Congress with regard to
local radio ownership, as “unambiguoudy expressed” in Section 202(b)(1). Chevron, 467 U.S.

at 843. The Commission consequently lacks statutory authority to regject, to delay, or to impose

157 Fourco Glass Co. v. Transmirra Products Corp., 353 U.S. 222, 228-29 (1957). Accord
Moralesv. Trans World Airlines, Inc., 504 U.S. 374, 384-85 (1992); Radzanower v. Touche Ross
& Co., 426 U.S. 148, 153 (1976); Markair, Inc. v. Civil Aeronautics Board, 744 F.2d 1383, 1385
(9" Cir. 1984); and other cases cited in NAB's comments & 7-8 and n.10.

18 See Markair, 744 F.2d at 1385-86; International Brotherhood of Teamstersv. Interstate
Commerce Commission, 801 F.2d 1423, 1429-30 (D.C. Cir. 1986), different results reached on
rehearing, 818 F.2d 87 (D.C. Cir. 1987) (decision mooted by subsequent legidation); Regular
Common Carrier Conferencev. U.S,, 820 F.2d 1323, 1331 (D.C. Cir. 1987); and other cases
cited in NAB’s comments a 8-10 and n.13.
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additional public interest requirements on proposed radio transactions complying with the clear
numerica limitsin Section 202(b)(1), or to otherwise cut back on the level of ownership
consolidation specificaly permitted by Congressin that section. The biennid review provisons
of Section 202(h) of the 1996 Act do not, moreover, authorize the Commission to reduce the
level of ownership consolidation expressly permitted by Congressin Section 202(b).*>°

NAB furthermore emphasi zes that the Commission should not attempt to cut back on the
level of ownership concentration specificaly alowed by Congress by changing its * contour
overlgp” method of defining radio markets and its method for counting the number of stationsin
amarket, which were established in 1992. See Comments of NAB in MM Docket No. 00-244
(filed Feb. 26, 2001) (“NAB Radio Market Definition Comments’). As Chairman Powell
previoudy cautioned, the Commisson mugt refrain from dtering its method of defining radio
markets o as to “effectuate a different result than Congress intended” in setting numerical
station ownership limitsin the 1996 Act,**° particularly in light of Congress “approval” of the
Commission’s existing market definitionsin the 1996 Act.*® Because Congressin 1996
gpecificaly addressed the question of local radio station ownership and did not change (or even

direct the Commission to reconsder) the well-established and well-known methodol ogies for

139 See NAB Commentsin MM Docket Nos. 01-317 and 00-244 at 12-15 (filed March 27, 2002)
(discussing the deregulatory purpose of Section 202(h) and how its language directing the reped

or modification of ownership rules no longer in the public interest does not authorize the

adoption of dricter ownership regulations, especidly those incongstent with specific

congressiona determinations on radio consolidation).

180 Concurring Statement of Commissioner Michadl K. Powell, Notice of Proposed Rulemaking
in MM Docket No. 00-244, FCC 00-427 (rel. Dec. 13, 2000).

161 Casey v. Commissioner of Internal Revenue, 830 F.2d 1092, 1095 (10'" Cir. 1987) (“When
Congressis, or should be, aware of an interpretation of a statute by an agency charged with its
adminigration, Congress amendment or reenactment of the statutory scheme without overruling

or clarifying the agency’ sinterpretation is considered as gpprova of the agency interpretation.”).
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defining radio markets and counting stations in them that the FCC had established in 1992, the
Commission’sinterpretation of what congtitutes a radio market should be regarded as “the one
intended by Congress.”%? Indeed, the Commission itsaf has recognized in other contexts that “it
can be presumed that Congressis knowledgesble about exigting, longstanding regul atory
provisions when it enacts new legidation.”1®3

Beyond Congress “gpprova” of the FCC' s well-established market definition
methodologies, Casey, 830 F.2d at 1095, NAB has previoudy discussed in detail why the
Commission should nat, at this juncture, alter those methodol ogies that were adopted more than
adecade ago. Although the Commission has expressed concerns about “anomalies’ created by
its current contour overlap method of defining radio markets and counting stations in them, no
perfect, anomay-free method of defining radio markets can be devised, given the scattered
location and widdy varying sgna strength of radio dations. See NAB Radio Market Definition
Commentsat 5-8. And the current contour overlap gpproach of defining radio markets was

adopted because it served the FCC's competition and diversity concerns better than other

possible approaches.*®*  Thus it remains highly unlikely that altering these market-definition

162 CFTC v. Schor, 478 U.S. 833, 846 (1986) (“It iswell established that when Congress revisitsa
datute giving rise to alongstanding adminigtrative interpretation without pertinent change, the
‘congressiondl failure to revise or reped the agency’ s interpretation is persuasive evidence that

the interpretation is the one intended by Congress.””) (quoting NLRB v. Bell Aerospace Co., 416
U.S. 267, 275 (1974)). Accord FDIC v. Philadelphia Gear Corporation, 476 U.S. 426, 437
(1986); Lorillard v. Pons, 434 U.S. 575, 580 (1978).

163 Brief for Respondents, National Public Radio, Inc., et al. v. FCC, Nos. 00-1246, 00-1255 at
20 (D.C. Cir. filed Feb. 20, 2001). See also Second Report and Order and Third Notice of
Proposed Rule Making in MM Docket No. 98-204, FCC 02-303 at 1 39 (rel. Nov. 20, 2002)
(FCC dated that “ congressiond ratification of adminigrative action” has been inferred “from
nothing more than slence in the face of an adminidrative palicy”).

164 See NAB Radio Market Definition Commentsat 10-13. After dl, if the contours of two radio
gtations overlap, then those stations should be regarded as competing against each other for
advertisng and for listeners, especidly within the overlap area
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methodol ogies would diminate anomdies in defining markets, enhance the consstent and
predictable gpplication of the multiple ownership rules, or more effectively serve the FCC's core
competition and diversty concerns. Above dl, the Commission should not discard its current
contour overlap approach in favor of acommercia market definition such as Arbitron. AsNAB
has previoudy explained, Arbitron market definitions and data lack the neutrdity and
consistency needed for data to be used as aregulatory tool; well over 40% of al radio stations
are not located in Arbitron markets; and additional anomaies and station counting problems
would be created depending upon the Commisson’s use of the Arbitron data, which may easly
be manipulated to arrive a varying counts of Sationsin amarket. Seeid. at 13-24. For al these
reasons, NAB continues to urge the Commission to comply fully with congressond intent and
not dter its long-established methodologies for defining radio markets and counting stationsin
them, especidly if doing so would effectively reduce the level of ownership consolidation
expressly permitted by Congressin locd radio markets.
2. Neither Diversity nor Competition Concerns Justify Any Attempt to Cut
Back on Current Levels of Ownership Concentration in Local Radio
Markets.

Beyond lacking the authority to rgject or delay proposed radio transactions that comply
with the statutory ownership caps, available empirica evidence (including the FCC' s recently
completed radio market studies) provides no diversity- or competition-related judtifications for
thwarting congressond intent as to the dlowable levels of locd radio consolidation. As
discussed in Section 111. and in NAB’s comments in the pending radio proceeding, consumers
today have access to more varied radio programming than ever before, due to the expansonin
the number of radio gations, the growth in the number of program formats, and the devel opment

of new technologies, including satdllite radio and Internet Sreaming. Numerous studies have

89



aso shown that the diversity of programming formats has only been enhanced by the post-1996
consolidation within local radio markets. See supra Section 111.C.2.1%° Not only has the number
of different formats increased in loca radio markets since 1996, the FCC' s study on playlist
diversty additionaly “suggedt|ed] thet diversty has grown sgnificantly among stations within

the same format and within the same city,” and stated that sations with the same “formats
competing within the same market gppear to differentiate themselves to apped to their ligeners”
FCC Music Diversity Study at 16 (emphasis added).

This growth in programming diversity has, moreover, been characterized by both an
expanson in the number of different types of music formats and in the number of stations with
news, talk or other informational formats. See supra Section I11.A. (describing two studies
documenting an “explosion” in informationa formats on radio between 1975 and 1995).1%¢ Also
ggnificantly, formats designed to apped to different ethnic groups “ continue to grow and now
account for three of the top ten most popular formats across the country.” Katz Media Soring
2002 Study at 1 (reporting that the number of stations airing formats intended to attract Africant

American and Hispanic listeners “ has exploded over the past five or Six years” in large part due

18> Studies by NAB in 1999, Berry and Waldfogel in 1999, BIA Financia Network in 2002, and
MIT Professor Jerry Hausman in 2002 have dl shown increasesin the number of programming
formats availablein local radio markets. Severd of these studies dso established a causd link
between increased ownership consolidation and this increased programming diversity. See
Section 111.C.2.

1% News/tak formatted stations are dso very popular with listeners. See, e.g., R& R Today at 2
(April 18, 2002) (1,133 radio dations are programmed with a news/tak format, making it the
second-maost common programming formet in the country); Waldfogel, Consumer Substitution
Among Media a 29 (among persons in consumer survey who reported listening to at least one
radio formet, news/talk/information was reported to be the most popular).
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to consolidation, and that the listening shares for gtations with these targeted “ ethnic formats’ is
increasing).2®’

The Commission accordingly has no cause for concern that listeners today lack accessto
diverse entertainment and informationd radio programming, especidly in light of their gbility to
access radio programming originating from outside their local markets. See Attachment A, BIA
Out-of-Market Voices Study. Moreover, despite recent consolidation within the broadcast
industry and especidly within local radio markets, the Commission should not be concerned
about consumers  ahility to access programming from a number of independently owned media
outlets.*®® Thus, even if the Commission possessed the authority to cut back on the levels of
permissible ownership consolidation set forth in the 1996 Act, no concelvable diversty-related
rationae could judtify such action.

Despite the considerable consolidation that has recently occurred in the radio industry,
the Commission should aso not be concerned about any lack of competition in radio markets.

Asdiscussed in NAB’s comments and reply comments in the pending radio proceeding and

167 Commentersin earlier proceedings smilarly specificaly attested that consolidation has

permitted radio owners to program stations to appeal to modestly-Szed minority communitiesin
medium and smal markets such as Charleston, WV and Omaha, NE. See, e.g., Comments of
West Virginia Radio Corp. and Journa Broadcast Corp. in MM Docket Nos. 01-235 and 96-197
(filed Dec. 3, 2001). Studies have dso shown that minority groups have high interest in new

media technologies including satellite radio. See Steve Caulk, Media Technology Entices
Minorities, Washington Times at A2 (Nov. 12, 2002) (marketing study by Starz Encore Group
found high interest by minority consumers, especidly African Americans, in the latest media
technologies, and companies such as XM Radio have responded by offering programming

geared toward African Americans).

168 See, e.9., FCC Media Outlet Study at Table 1 (showing that the number of independent owners
of media outletsin local markets increased sgnificantly between 1960 and 2000); Radio Voices
Sudy a 1 (showing that in 2001 very large numbers of commercia radio stations either

remained “ standalones,” or were part of local duopalies, in their respective markets).
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summarized below, the exigting evidence indicates that even consolidated groups are unable to
exercise undue market power in the radio marketplace.

A recent study by BIA Financia Network demonstrated that the volatility of ratings and
audience share in the radio industry provides avery significant check on the market power of
even the leading stations or groupsin loca markets. This study found that the audience shares
earned by radio gations are quite volatile, and that stations are able to make very sgnificant
gainsin their shares over short periods of time by dtering their formats®® Such ratings
volatility necessarily reduces the ability of even market leading stations or groups to exercise
market power or, indeed, to even retain their market leading position over time.

Even beyond this volatility of audience shares (and therefore advertising revenues)
experienced by radio stations, the listening shares earned by market |eading stations have
declined conggtently in recent years (see Radio Shares Sudy discussed in Section 111.A.), and
the Commission itsdf has documented that the average number of listenersto radio hasfdlen
dightly in the past few years. FCC Radio Trends Report a 19. The difficultiesin consgtently
attracting large and growing audiences that even market leading radio stations experience no
doubt stem from increased competition from a variety of media outlets and technologies,
including Internet and satdllite radio and even “ CDs or downloaded MP3s.” |d.

This increasing competition for listeners should certainly tend to negate the ability of
even consolidated radio groups to exercise anti-competitive market power, as available empirica
evidenceindicates. One study specificaly examining market power in radio found little support

for the hypothesis that increased ownership concentration has lead to collusive conduct and

169 See BIA Financia Network, Volatility in Radio Market Shares (March 2002), Attachment C to
NAB Commentsin MM Docket Nos. 01-317 and 00-244 (filed March 27, 2002). The study aso
“found no evidence that an increase in loca ownership concentration negatively affectsthe

ability of gationsto increase their loca audience share’ through aformat change. 1d. at 17.
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market power in the industry.’® This study of profits and concentration in the radio industry
concluded that “radio station groups achieve efficiencies relative to sand-aone sations” and
that “[t]hese efficiencies are achieved through group ownership without a corresponding increase
in market power” of radio broadcasters generdly. Ekelund, et al., Market Power in Radio
Marketsat 181 (emphasis added). In expresdy examining “whether concentration leads to
economic efficiency or to market power,” this study clearly found that “group ownership” did
“increase efficiency” rather than market power. 1d. at 157, 159. And radio operators must
continue to drive for these increased efficienciesif they are to remain viable during difficult
economic conditionsin today’ s competitive media marketplace, as demonstrated by the increase
in 2002 of radio licensees filing for bankruptcy. See Inside Radio at 1 (Nov. 18, 2002) (2002
“will record the most bankruptcy filings by radio licensees’ since the late 1980s and early
1990s).

The concluson that group ownership has lead to economic efficiency in theradio
industry, rather than market power, is aso supported by two studies submitted in the pending
local radio ownership proceeding. One study of over 3000 radio stations concluded that “high
levels of market concentration among local radio stations do not result in higher [advertisng]
prices,” but “actudly resultsin lower prices for advertisers, most likely because of substantia

effidiencies from locd mullti-station ownership.”*™* Another study using data provided by 121

1""R.B. Ekelund, Jr., G.S. Ford and T. Koutsky, Market Power in Radio Markets: An Empirical
Analysis of Local and National Concentration, 43 J. Law & Econ. 157 (2000).

171 Stephen Stockum, The Pricing of Radio Advertising: Does Market Concentration Matter? at
3, Attachment B to Comments of Cumulus Mediain MM Docket Nos. 01-317 and 00-244 (filed
March 27, 2002). Because the actua prices of radio advertisements are generdly not publicly
avallable, this study used, as aproxy for the price paid for radio advertisng, a measure of radio
dtation revenue per rating point calculated from BIA revenue reports and Arbitron ratings. As

the author explained, this proxy “is closely related to what is known in the radio industry as

93



participating stations in 37 Arbitron markets concluded that radio ownership consolidation did
not lead to higher advertising prices, but found that the average change in radio advertisng
prices was lower in markets with greater increases in concentration between 1995 and 2001.
Hausman Sudy | at 2-7.

The Commission’s own study on the question of ownership concentration and radio
advertising prices concluded that “increasesin loca concentration” after 1996 “modestly
increased local radio advertising prices,” gpparently because, at theloca leve, “consolidation
does create more market power.”*? This study, however, is based on questionable data, and it
asserted broad conclusions that are not supported by the data and the actua results of the study.

Asaninitia matter, the study used SQAD data, which, as explained above, is derived
from the reports of the advertising prices paid in various markets by some national and regional,
rather than local, advertisers. This dataincludes only alimited portion of the buys made by even
these nationd and regiond advertisersin loca markets, moreover, in medium/smdl radio
markets, nationad and regiond advertisng may conditute only 10%-20% of the totd advertisng
revenues. The authors of this study to an extent recognized the limits of their data, asthey sated
that the “rates paid by locd advertisers likely differ from the rates paid by nationa and regiond
advertisers” FCC Radio Advertising Price Study & 7. But inlight of dl the limitations of
SQAD data, it must be questioned whether this study can even purport to measure accurately the
local radio advertisng market. Certainly based on this limited data, the authors cannot

appropriately reach the broad conclusions that they assert about local radio markets. Seeid. at

‘cost-per-point,’ i.e., the cost of aradio ad per Arbitron share point,” which is*the relevant
mesasure of price’ from an “advertisers perspective” Id. at 3-4.

172 K eith Brown and George Williams, Consolidation and Advertising Pricesin Local Radio
Marketsat 2, 18 (Sept. 2002) (“FCC Radio Advertising Price Study”).
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18 (finding that “[&]t the local leve . . . consolidation does create more market power, by
alowing the exercise of increased unilateral market power”).1"®

Beyond reaching ingppropriately broad conclusions unsupported by their limited data, the
authors dsawherein the FCC Radio Advertising Price Study ignored their own findings about
the sgnificance or inggnificance of certain varigbles, thereby cdling into question the
conclusons reached. Specificdly, the study clearly found that the “number of ownersin each
local market” had no datidticaly sgnificant effect on advertising prices. Id. at 8, 16 (the “ effect
of the number of ownersis negative but satidicdly indggnificant in both models’). However,
immediately after concluding that the number of owners was not a sgnificant variable in
explaining changesin locd radio advertisng prices, the authors used the satisticaly
insignificant coefficient in their example purporting to show how a decline in the number of
owners from four to three in a hypothetical local radio market would increase the price of
advertisng in that market. Seeid. & 16. The use of an admittedly gatisticdly insgnificant
coefficient in this manner is ingppropriate and seems to show alack of objectivity by the authors.
And in addition to misusing a datigticaly inggnificant variable, the authors downplayed their

finding thet the greater presence of large nationa ownersin loca radio markets appeared to

173 The FCC Radio Trends Report smilaly relied on this very limited SQAD datain its
examindion of radio advertisng rates. Seeid. a 20 (finding that radio advertisng prices have
increased “dramaticaly more than inflation” since 1996 but offering no explanation asto the
cause). Thisreport’sanayss of the pricing datais also questionable because it apparently
averaged together the prices for each advertiang buy in each locd market and then averaged the
prices across dl markets. By using these various averages, the study failed to account for
vaiationsin the szes of advertisng buys and for variationsin the sizes of markets, and
goparently equaly weighted dl advertisng buys within markets and then equdly weighted dll
markets, regardiess of their size. Such equa weighting of al buys and dl markets could easly
result in digtortions of the advertising price information and any changes in prices over time.
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decrease the advertising rates paid by nationa and regiond advertisng agenciesin those
markets. Id. at 2, 17.17

Certain additiona aspects of this study — particularly concerning other variables and their
effect on locd advertising prices— aso appear questionable. Even though this study purported to
examine consolidation and pricesin local radio markets, the authors failed to include any
variables representing local economic conditionsin these markets (e.g., thelevd of retall
sdles).}”® Population was incdluded as avariable, but the study’ s finding — that an increasein a
market’ s population has a negative impact on the price of radio advertisng — frankly makeslittle
sense. Seeid. a 15 (finding that the effect of population is* ggnificantly negative’). Certainly
thisfinding is contrary to widdy held bdliefs in the radio industry, and other studies have found
population to be a highly sgnificant positive variable in determining radio Sation advertisng
rates.}’® This completely anomalous result of the effect of population must lead one to question
further the accuracy of the data and/or the methodology utilized in the FCC's study. Findly, the
study overdtated the concentration in local radio markets by using only the revenue shares of the

radio owners in each market to calculate the Herfindahl-Hirschman Index (“HHI") for each loca

174 Specificaly, the “ degree to which aloca market contains large nationd redio firms’ was
found to have sgnificant downward pressure on local radio advertising prices. FCC Radio
Advertising Price Sudy at 9, 16-17. However, in their example of a hypothetica market
experiencing advertising price rises after amerger between two of the four owners, the authors
did not include this variable that places downward pressure on advertiang rates. Seeiid. at 16.

17> Dataon locd retail sdes are available, and would have been useful in considering whether the
strength or weakness of the local economy significantly affected advertiang pricesin locd radio
markets.

176 Stockum, The Pricing of Radio Advertising at 9. Consistent with generd bdliefsin the radio
industry, this study found that larger population areas “ are more vauable for advertisers and thus
command higher prices” See also Hausman Study | a 9, 11 (concluding that “changesin
televison advertisng prices, newspaper advertisng prices, and populaion” were the main
determinants of changesin radio advertising prices between 1995 and 2001).
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market. Audience shares generaly indicate condderably lower levels of concentration than

revenue shares because audience data take account of the significant out- of- market listening that
occursin many radio markets. See Attachment A, BIA Out-of-Market Voices Sudy. The authors
of this study could, relatively easly, have dso cdculated the HHI for local markets with

audience shares, and it would have been quite interesting to see whether this differently

cdculaed locd HHI had any datidticadly significant effect on the price of locd radio advertising.

See FCC Radio Advertising Price Study at 15 (concluding thet in increase in the local HHI
caculated usng revenue shares caused “asmadl but gatisticaly significant increase in the price

of locd radio advertising”).}”’

In sum, this study’ s conclusions as to the causal connection between increasesin loca
concentration and modest increases in locd radio advertising prices cannot be relied upon as the
basis for any Commisson decison. The authors of this study misused their findings about the
sgnificance or inggnificance of certain variables and drew ingppropriately broad conclusons
unsupported by their very limited data. Especidly in light of other studies concluding that group
ownership has lead to economic efficiency, rather than market power, in the radio industry, the
unsubstantiated and overly broad conclusions asserted in this study about the increase in market

power in loca radio markets should be disregarded.

17 The FCC amilarly neglected in ancther study to utilize any measure other than revenue shares
when depicting the “ concentration ratios’ in locd radio markets. Although the FCC expresdy
noted that “[m]arket shares may be calculated as the firm(s)’ percent share of revenue. . . or may
be calculated as the firm(s)’ percent share of audience or capacity,” FCC Radio Trends Report at
fn. 10, the Commission in this second study failed to use an audience share measure of
concentration, which would indicate considerably lower levels of concentration. Radio revenue
shares, moreover, are dl based on Arbitron market definitions, which, as NAB previoudy
explained in detail, are ingppropriate for use as aregulatory tool. See NAB Radio Mar ket
Definition Comments at 13-24.
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Given the lack of reliable evidence in the record in this proceeding and in the pending
loca radio proceeding that increased ownership concentration has caused sgnificantly higher
advertisng rates or other tangible competitive harm in the marketplace, the Commisson — even
if it hed thelegd authority — smply has no basis upon which to impose further regtrictions on
radio ownership in local markets. Indeed, the case for any Commission action to address
concentration in the radio industry appears particularly weak because radio isthe least
consolidated media sector.1”® Beyond lacking the authority to reject or delay proposed radio
transactions that comply with the statutory ownership caps, the Commission, in light of al the
available empiricad evidence, dso lacks any competition or diversity-related judtifications for
thwarting congressond intent as to the dlowable levels of locd radio consolidation. The
Commission must therefore cease its practice of “flagging” for further review proposed radio
dtation transactions that comply with the congressiondly established numerical ownership caps.
VI. Conclusion.

The Commission originaly adopted its local ownership rules decades ago when the
broadcast industry — and, indeed, the media marketplace — were dominated by ardatively small
number of broadcagters offering asingle channd of programming each. Technologicd
advancements, the growth of multichannd video and audio media outlets, and an expanson in
the number of broadcast outlets in the past several decades have had two highly sgnificant
effects on the mass mediamarketplace. First, consumersin loca markets of al szes now have

accessto avast array of broadcast and nonbroadcast media outlets. Numerous surveys have

178 See Attachment E, Wachovia Securities, Chart of Revenue Shares of Media Sectors (the top
ten ownersin the radio industry earn only 44% of the industry’ revenues, making radio less
consolidated than other media sectors particularly cable and DBS, which are highly

consolidated). Moreover, the FCC itsdlf recently noted that the trend toward greeter
consolidation in locdl radio markets “has substantiadly tapered off over time.” FCC Radio
Trends Report at 6.
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documented this proliferation of media outletsin locd markets of dl sizes, and anewly
conducted study demonstrated that consumers routingly access additiona “ out-of- market”
outlets. Second, traditiond broadcasters no longer enjoy their preeminent position in the media
marketplace, but are sruggling to maintain their audience and advertisng shares “in a sea of
competition.” OPP Video Study at i.

Inlight of these technologica and marketplace developments, the Commission must
serioudy congder whether itslocal broadcast ownership rulesin their current form continue to
serve the traditiond gods of competition, diversity and locadism. NAB believesthat they do not.
In amultichanne environment dominated by consolidated cable and DBS system operators,
broadcasters are certainly congtrained in their ability to “obtain[] and exercise{e] market power,”
which undercuts the traditional competition rationale for maintaining athicket of loca ownership
rules gpplicable only to broadcasters and not their competitors. Local TV Ownership Order, 14
FCC Rcd at 12916. Indeed, the primary competition-related concern in today’ s digita,
multichannel marketplace is the continued ability of local broadcasters to compete effectively
and to offer free, over-the-air entertainment and informational programming (including local
news) to consumers. To best achieve the Commission’s goals of a competitive media
marketplace that provides lower prices, better service and grester innovation to consumers, the
Commission should now Structureits local ownership rules so that traditional broadcasters and
newer programming distributors can al compete on an equitable playing field. This reform of
these broadcast-only loca ownership restrictions is made particularly urgent in light of the recent
judidd dimination of the loca cable/broadcast cross-ownership rule.

Marketplace developments have also undercut, at least to a considerable extent, the

diversty rationde for maintaining athicket of broadcast-only loca ownership retrictions. The
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proliferation of broadcast outlets and the rise of new multichannd video and audio programming
digtributors have produced an exponentia increase in programming and service choices available
to viewers and lisgeners. The public’ sinterest in recelving diverse programming is therefore
clearly being met on amarket basis. Numerous studies have confirmed that the recent
consolidation within local broadcast markets, especialy among radio stations, has only enhanced
this divergty of programming. Both older and quite recent studies moreover indicate that
ownership consolidation does not significantly inhibit the expression of diverse viewpoints by
commonly owned outletsin locd markets. The ability of consumersto access a diverse range of
media outlets to obtain differing programming and viewpoints is further sgnificantly enhanced

by the growing leve of subgtitutability between mediafor both entertainment and informationd
purposes. Surveys recently conducted for the Commission clearly do not support the view that
consumers are solely or uniquely dependent on broadcast outlets for either entertainment or for
information, but reved considerable substitutability between mediafor various uses. The recent
and growing expansion of nonbroadcast media (especidly cable, satdllite and the Internet) as
sources of both nationa and local news and information casts further doubt on the diversity
rationae for retaining the loca broadcast ownership rulesin their current form.

In reforming the existing local ownership rules to reflect today’ s competitive and diverse
media marketplace, NAB urges the Commission to refrain from adopting either a case-by-case
gpproach or asinglelocal ownership rule. A case-by-case gpproach is practicaly untenable and
would cause unacceptable uncertainty and delays. A voice-dependent sngle local ownership
rule would, like voice tests generdly, involve myriad difficultiesin counting voices and in
defining the gppropriate geographic market in which to count the voices deemed to be relevant.

Beyond these chdlenges, a single rule gpproach would additionaly entail extraordinarily
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complex questions of rationally comparing or weighing media outlets of varying type and scope.
In light of its god to establish judicidly sustainable local ownership regulations, the Commission

should eschew this gpproach in favor of asmpler and less radical option specificaly recognized
in the Notice.

Asdiscussed in the Notice (at 1 110), NAB believes the Commisson should diminate the
newspaper/broadcast and radio/television cross-ownership rules and retain limited and properly
reformed same-outlet redtrictions. Despite severa attempts commencing in the 1940s, the
Commisson has never adequately judtified its absolute prohibition on common ownership of
newspapers and broadcast facilities in the same market. It has consstently failed to establish the
existence of any competitive or other concrete harms arising from newspaper/broadcast cross-
ownership, and the FCC's entirely speculative diversity rationae for adopting the rulein 1975
can no longer support its retention, given consumers ability today to access amuch wider array
of increasingly substitutable broadcast and nonbroadcast outlets to obtain news and information.
Indeed, the case for repeding this anachronistic ownership ban is now compelling because it
inhibits the development of new innovative media services, especidly on-lineand digitd
services, and precludes struggling broadcast and newspaper entities, particularly thosein smaller
markets, from joining together to improve, or at least maintain, existing local news operdtions.

The radio/televison cross-ownership rule smilarly does nothing to advance the public
interest under current marketplace conditions. Therule is no longer needed to ensure diverdty in
loca markets, but in its current form primarily servesto limit radio station ownership arbitrarily.
With television and radio broadcasters facing unprecedented competition from cable, DBS, and
satellite and Internet radio, a cross-ownership rule gpplicable only to loca radio and televison

broadcast gationsisinequitable and outdated. Particularly if the Commission retainsthe loca
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radio ownership rule and the television duopoly rule in some form (as NAB has recommended in
these comments), no plausible reason exisgts to dso retain the cross-ownership rule, as any
diversity or competition concerns can be addressed more directly by these other locdl rules.

Inlight of the dedlining financid performance of medium and smadl market televison
dations, the Commission should reform the televison duopoly rule to dlow the formation of
duopoliesin these markets. A number of factors — including increasing competition from cable
and other sources, the costs of the DTV trangtion, and the decline of network compensation —
have combined to squeeze the profits of local televison broadcasters in medium and small
markets as never before. A new report on television station finances clearly demondtrates the
dedlining financid position of smaller market televison stations between 1993 and 2001,
particularly for those stations not among the ratings leadersin their markets. And given the
consderable and growing expense of maintaining local news operations, some televison dations
have aready and greater numbersin the future will be forced by financid condderationsto
forego providing loca newsin medium and smal markets.

To preserve the competitiveness and financid viability of tdlevison sations and their
loca news operations, NAB urges the Commission to adopt a presumptive “10/10” rule for
alowing tdevison duopoliesin dl DMAs. Under this standard, two Stations each with an
average 7:00 am.-1:00 am. viewing share of less than 10 could be commonly owned, and a
gtation with aviewing share of 10 or more could be co-owned with another station with a share
of lessthan 10. Thisreformed rule would provide needed financid rdief for struggling lower-
rated gations, epecialy those in medium and small markets, while dill promoting diversity and
competition by preventing the combination of two higher-rated stations in the same market

(unless circumstances warranting awalver were shown).
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Finaly, NAB argues that the Commission has no statutory authority — as well as no basis
grounded in either diversity or competition concerns — to override Congress judgmentsin the
1996 Act about ownership consolidation in local radio markets. Congress determinations as to
the appropriate levels of local radio ownership set forth in Section 202(b)(1) of the 1996 Act are
definitive, and the Commission must accordingly approve, without delays or the imposition of
any additiond public interest requirements, proposed radio transactions that comply with these
gatutory numericd limits. The FCC therefore should immediately end its unauthorized
“flagging” procedure.

The available empirica evidence, including the FCC' s recently completed radio market
Studies, moreover provides no diversity- or competition-related judtifications for thwarting
congressiond intent as to the alowable levels of local radio consolidation. Numerous studies
have demondtrated that radio programming diversity has continued to increase since 1996. A
variety of sudies a0 indicate that even consolidated radio groups are unable to exercise undue
market power in the radio marketplace, due to the volatility of ratings and audience shares
received by radio sations, declining listening shares earned by even market leading stations, and
increased competition from avariety of mediaoutlets. Given the lack of rdiable evidencein the
record that increased ownership concentration has caused significantly higher advertisng rates or
other tangible harm in the marketplace, the Commission — even if it possessed the legd authority
—amply hasto bas's upon which to decline to give full effect to the locd radio ownership
standards set forth in Section 202(b) of the 1996 Act.

For dl the reasons st forth in detail above, NAB urges the Commission to reped the
newspaper/broadcast cross-ownership rule and the radio/televison cross-ownership rule; to

reform the televison duopoly rule to permit duopolies in medium and smal markets, and to
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approve, without ddlays or the imposition of any additionad public interest requirements,
proposed radio station transactions that comply with the statutory local radio ownership limits.

Respectively submitted,
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